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In the 


United States Court of Appeals 


For the Ninth Circuit 


Unitep Mercury Mines Company, a cor- 
poration 
Appellant, 
Vs. 


Braptey Mrntina Company, a corporation 
Appellee. 


BRIEF OF APPELLEE 


Appeal from the United States District Court for the District of Idaho, 
Southern Division 


Summary Statement of the Case 


NATURE OF APPEAL 


This case involves the interpretation of a written agree- 
ment entered into by appellant (United herein) and appellee 
(Bradley herein) on December 31, 1941 (R. 12 ff). The 
agreement covers certain mining claims in the State of 
Idaho. The dispute concerns the manner of computing roy- 
alties on minerals and ores extracted from the mining 
claims.’ 


(1) Time to file this replv brief was extended to Deeember 20, 
1957 by order of this Court. 

All emphasis in quotations has been added unless otherwise indi- 
cated. 
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A suumary judgment in favor of Bradley was reversed 
by this Court and the case was remanded to the District 
Court for further hearing on the merits.2 The pre-trial 
conference and trial were held before Distriet Judge Wil- 
ham C. Mathes at Boise, Idaho. 

The District Court determined that the December 31, 
1941 contract was unclear (R. 98, 99, 242).? Testimony was 
received, all of which was uncontradicted, as to extrinsic 
evidence bearing upon the meaning of the contract—the 
surrounding facts and circumstances, mining industry eus- 
tom and usage, and conduct of the parties. United rested 
its case after the introduction of certain documents (R. 91), 
and produced no witness or testimony in support of its 
interpretation of the agreement or in rebuttal of Bradley’s 
evidence. Judgment was rendered for Bradley. We respect- 
fully submit that the judgment below is fully supported by 
the record and should be affirmed. 


THE ISSUE OF CONTRACT CONSTRUCTION 


Bradley had been mining United’s claims since 1927 under 
a succession of royalty agreements. A May 16, 1939 agree- 
ment was changed to a conveyance on December 31, 1941 
of the claims to Bradley. 

As consideration, Bradley promised to pay five per cent 
(5% )—a lower royalty than the 1939 contraet—for 999 
vears 

“on all net smelter returns, net revenue, and net mint 
returns, as defined herein, upon and for all minerals, 


ores, metals or values, of any and every kind and 
character, mined, extracted or taken froin the above 


(2) United Mercury Mines Company v. Bradley Mining Com- 
pany, 233 F.2d 205. 


(8) Judge Mathes’ comments after trial and argument of counsel 
(R. 242-253) are set forth in the Appendix to this brief. 
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described mining claims, or any part thereof, or from 
any lands, grounds or claims, lodes or deposits, within 
the exterior boundaries of said groups of claims * * *” 
(ne 16) 


The 1941 agreement royalty provisions are referred to as 
“net smelter returns”, “net revenne” (or market) and “net 
mint returns”—also as ‘“‘smelter, market, and mint” (R. 15- 
18). The provisions at issue are “net smelter returns” and 
“net revenue’—not the “net mint returns” clause. 

Without some background of the mining and smelting 
industries, these terms may have little reality. These obser- 
vations are based on the uncontradicted record. 


Mining Process—Smelting Process: 


One basic (and stipulated) fact is that “mining” is recog- 
nized to be different from “smelting” or the smelting 
process. A mine operator extracts ores from the ground and 
customarily crushes and treats them at the mine in a mill 
(concentrator). This “ordinary mining process” results 
often in a form of “concentrate” that may be wemarketable 
in such state—being a mixture of things such as sulfides and 
impurities of arsenic, sulphur and the like. The marketable 
metal, after the “mining process’, is often “captive” in the 
concentrate. However, there may be a market for a par- 
ticular concentrate in such form, 1.e., a purchaser who can 
use the concentrate in its business, “as 1s”’. 

But the smelter process is different from the muning 
process. A smelter obtains or “releases” the captive or 
“contained” inetal in a concentrate by “electrolytic deposi- 
tions, roasting, thermal or electric smelting, or refining” 
(using the language of the 1939 Internal Revenue Code, 
which the pasties discussed in 1941, dealing with depletion.) 
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The sinelter treatment process makes an wemarketable 
product (a concentrate) ito a marketable metal. Thus, an 
additional value results through the smelting process at the 
cost—anong other things—of lahor, power, supplies and 
reagents, and a substantial investment of capital. 

A market—the source of income on which a percentage 
rovalty is to be hased—depends on whether a purchaser will 
buy the concentrate “as is”, for use in his business, or 
whether the “contained” or captive metal must be recovered 
in a marketable state through an additional treatment proc- 
ess,i.e., by treatment at a smelter. 


Bradley Smelter: 


There was no smelter at or near the mining property in 
1941. Bradlev erected its own simelter (‘Yellow Pine 
smelter”) on the property in 1949. 

Before the Bradley smelter was erected, Bradley sent con- 
centrates to “outside” or “third partv” smelters and ac- 
counted to United on the basis of a percentage of the “net 
smelter returns” from such smelters. There is 70 aecount- 
ing question about such royalties. 

After the Bradley smelter was m operation— 

(a) Bradley sent 14 of the gold concentrates to outside 
smelters, and again paid United rovalties its percentage 
of such smelters’ net sinelter returns. These payments are 
not questioned. 

(b) Bradley’s smelter treated the remaining one-half of 
the gold concentrates and paid royalties to the United on 
the same hasis as 1f the concentrates had been treated in 
outside smelters, 1.e., Bradley deducted similar smelter 
treatment charges—on the net smelter returns basis. United 
benefited on this computation because of no deduction for 


5) 
transportation to outside smelters. These smelter payments 
are disputed by United. 

(ce) Bradley’s smelter treated substantially all of the antt- 
mony concentrates and computed royalties to United ‘on 
the basis of past practices of antimony shipments to outside 
smelters” with a deduction of similar sinelter treatinent 
charges, Le., “net smelter returns”. Again there was a benefit 
to United because of no deductions of transportation to 
outside smelters. These royalty payments are disputed by 
United. 


United's Position: 

Umted does not question the fairness of any of the 
Bradley smelter deductions for products of the mine treated 
i its smelter. United admits that if Bradley may deduct its 
smelter charges—as in the case of outside sinelters—then 
judgment should be for Bradley. 

But United contends that on the mine products which 
were processed at the Bradley smelter, Bradley should not 
be permitted to deduct any treatment charges whatsoever, 
1. e., that Bradley may not compute royalties to United 
under the “net smelter returns” clause. 

Therefore United contends that after the Bradley smelter 
has reduced wemarketable mine concentrates to marketable 
products—Bradley should have xo deduction for its smelt- 
ing treatment charges, but should account to United by 
paying the percentage royalty of the price the ultimate 
purchaser or customer in the market pays for the finished 
product of the smelter i.e., under the “net revenue” provi- 
sion. 

United in its behalf cites no evidence whatsoever in favor 
of its position; relies on the face of the “plain, clear, and 
unambiguous contract ;” and appears to be content in claim- 
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ing that the issue of construction was not before the trial 
court—a claim which will be seen to be clearly erroneous in 
light of this Court’s opinion. (United Mercury Mines Com- 
pany v. Bradley Mining Company, 233 F.2d 205). 


Bradley's Position: 


1. If given the interpretation United contends for, the 
‘net revenue” clause makes both the ‘net smelter returns” 
and ‘‘net mint returns” clauses superfluous, as both smelters 
and the mint are “purchasers”. 

2, United's contention also completely ignores one of 
the “net smelter returns” provisions. United has not even 
quoted this second provision. Yet the uncontradicted evi- 
dence is that at the time of the 1941 agreement a Bradley 
smelter erection was contemplated by the parties. Therefore, 
Bradley submits that this particular clause (R. 18) would 
(bv the testimony) read: 


“Should a [Bradley] smelter or other reduction 
works be erected * * * then there shall be deducted from 
the net smelter or reduction returns a fair charge for 
UMC Ie = = 2 


3. United has ignored uncontradicted testimony as to 


custom,—that the mining process is distinct from the 
smelting process; that the parties were searching for a 
market provision not involving either the smelter process 
or the mint; and that the “‘net revenue” clause was specifi- 
cally inserted as a “catch-all” to provide for a royalty from 
a market which was neither a smelter nor a mint—and more 
specifically to cover purchases in the open market of tung- 
sten and mercury. 

4. United has ignored the uncontradicted testimony that 
the main purposes of the change from the 1939 agreement 
to the 1941 agreement was to reduce Bradley's rovalties 


ff 
(from a graduated 714, 10 and 1214 per cent scale to a flat 
5% seale), and to make it economically feasible to mine low 
grade ore. 

do. United has also ignored testimony as to the conduct 
of the parties, and particularly the recognition by United 
for 2 years (1945-1945) of “net smelter returns” royalty 
computation by Bradley to United on concentrates treated 
at Bradlew’s own purification plant at Boise (Bradley hav- 
ing deducted its treatment charges and depreciation, with- 
out any objection by United). 

Finally, it 1s agreed, that under Bradley’s interpretation 
United has received as much and more in royalties than it 
would have received if Bradley had sent all production to 
an outside smelter. 

Bradley, therefore, contends that—as an afterthought— 
United is seeking to reap windfall profits and to penalize 
Bradley for construction of its own smelter, by claiming that 
the 5% rovalty should apply to the ultimate market purchase 
price “of the smelter product” i.e. 5% on the additional 
values added by the smelter netallurgical process—without 
allowance for the usual treatment charge deductions of 


an “outside” smelter. 

The question then is, shall United get the same royalty 
when the concentrates go through a smelter owned by 
Bradley on the premises—as if they went through an inde- 
pendently owned smelter,—or is United to get a greater 
royalty merely because the smelter is owned by Bradley. 
The record shows a greater return to United because of the 
Bradley smelter operation (over that of an “outside” smel- 
ter). Rephrased, the question is whether, in addition, the 
share of the sinelting costs—which would otherivise be 
borne by United—are to be saddled upon Bradley. 


8 
PRIOR PROCEEDINGS 
This action was commenced by United against Bradley 
in the United States District Court in Boise, Idaho, on July 
A, ell, 


(a) First District Court Proceeding. 

Judge Healy sat as District Judge in the first District 
Court proceedings. After various proceedings the case came 
on for a pretrial conference. The District Court announced 
its construction that the “net smelter clause” was controlling. 
United took the position that it would only offer evidence 
in its ease on the ‘‘net revenue” theory. On the Court’s 
construction United conceded that it had no money claim, 
and consequently the complaint was dismissed. This was 
a summary judgment for Bradley. 


(b) First Opinion on Appeal. 

This Court, in its opinion of February 8, 1956, reached 
a different construction of the contract than did the Dis- 
trict Court and remanded the case to the District Court for 
an accounting under the ‘‘net revenue” provision. 


(c) Petition for Rehearing and Modification. 

Thereafter on March 19, 1956, Bradley filed its “Petition 
of Appellee for Rehearing and Motion for Modification 
Under Fountain v. Filson, 336 U.S. 681”. This Petition for 
Rehearing and Modification to which we respectfully direct 
this Court’s attention, submitted that this Court’s action in 
going bevond a mere reversal and remand was erroneous, 
in that it reversed a summary judgment for Bradley and 
directed a summary judgment for United. Bradley urged 
that it had been denied the right to a trial on the major 
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issue of the ease—namely the construction of the 1941 
contract.* 

Bradley made an offer of proof as to questions raised 
by the text of the contract and to available extrinsic evi- 
dence pertinent to their solution (Pet. for Rehearing and 
Modification pp. 26-45). 


(d) Order of May 15, 1956: 


This Court on May 15, 1956, ordered a withdrawal of the 
opinion of February 8, 1956 and filed a substituted opinion. 


(e) Opinion of May 15, 1956: 


The substituted opinion was rendered by this Court on 
May 15, 1956. United Mercury Mines Company v. Bradley 


(4) A summary of the reasons submitted for the grounds that 
the action of this Court in going beyond a mere reversal and remand 
was erroneous was given at page 3 of the petition on rehearing and 
modification : 

(a) If the contract does not on its face clearly bear the construc- 
tion given it by the District Court, then under the applicable State 
law (controlling under Hrie R. Co. v. Tompkins, 304 U.S. 64), it is 
sufficiently ambiguous so as to permit the introduction of extrinsic 
evidence as an instrument of construction ; 

(b) Under the law of California and Idaho, upon the slightest 
ambiguity in a contract, extrinsic evidence is admissible in aid of 
its construction ; 

(ec) When extrinsic evidence is admissible, the construction is a 
question of fact, the case must be tried, a summary judgment con- 
struing the document is not permissible, and the fact that one party 
moved for a summary judgment does not justify entry of a sum- 
mary judgment against it; 

(d) Particularly, in such a case, an appellate court may not con- 
strue the contract. In going beyond a mere reversal and remand for 
an unfettered trial, and in similarly construing the contract, the 
Court’s decision conflicts with Fountain v. Filson, 336 U.S. 681. 

(e) Consequently, if the judgment of the District Court is to be 
reversed, the ease should be remanded for a trial] to determine the 
actual intent of the parties in making the contract and to this end 
to receive evidence of the customs, usages and practices of the min- 
ing and metallurgical industries, the background and circumstances 
in which the contract was made, the contemporaneous conduct of the 
parties under it, and other extrinsic circumstances, some of which we 
shall describe. 
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Mining Company, 233 F.2d 205. The opinion refers to the 
petition for rehearing and to Bradley’s contention that 
“there remains untried an issue of fact in that there are 
relevant extrinsic circumstances of which it [Bradley] is 
prepared to offer evidence, as bearing on the meaning of 
the contract.” The case was reinanded to the district court 
for a trial of the issues of fact raised by the petition for 
rehearing. 


(f) Pre-Trial 1957: 

District Judge William C. Mathes held a pre-trial con- 
ference at Boise, Idaho on February 19, 1957. As a result 
a pre-trial order, approved as to form and content by the 
parties, was issued by Judge Mathes on March 11, 1957. The 
pre-trial order—with certain reservations as to materiality 
—contains numerous admitted facts and various stipula- 
tions as to accounting, and as to common knowledge, prac- 
tices and eustoms on the mining and smelting industries (R. 
419-435). These matters will be treated later in the statement 
of facts and argument. 


(g) Trial 1957: 


On March 19, 1957, the trial commenced before Judge 
Mathes at Boise, Idaho (R. 75-241). After offering certain 
exhibits, United rested its case without presenting testimony 
(R. 81-91). Bradley presented testimony from an admittedly 
qualified expert on the facts of the case, including the cir- 
cumstances surrounding the negotiation and execution of 
the contract, customs and practices of the mining industry, 
and the practical construction of the contract by the parties 
(Reo 2e233): 

United offered no rebuttal (R. 239). After oral argument, 
Judge Mathes commented on the evidence (R. 242-253) and 
held in favor of Bradley— 


on 


“The judgment will be, declaring and decreeing that 
the proper legal method for determining the amount of 
royalty due United from Bradley under the terms of 
the 1941 contract for the minerals, ores, metals and 
values extracted or produced from the nining claims 
deseribed in the agreement and conveyed to Bradley 
and smelted at the Yellow Pine smelter, owned by Brad- 
ley, is by the use of the net sinelter return provision as 
defined in the agreement. I am referring now to the 
interpretation of the prayer of the Complaint as set 
forth at the bottom of Page 1 and the top of Page 2 of 
the Pretrial Conference Order.” 


(h) Findings—Conclusion—Judgment. 

The written Findings of Fact, Conclusions of Law and 
Judgment were signed by Judge Mathes and filed April 24, 
1957 (R. 36-66). 


STATEMENT OF FACTS 
A. History—1927 to 1951. 

Prior to December 31, 1941—the date of the agreement 
under consideration here (R. 12ff)—United owned certain 
mining claims in Idaho. Since 1927, Bradley and its prede- 
cessors in interest, had conducted mining operations on 
these claims under a succession of royalty agreements. 


(1) 1939 AGREEMENT AND OPTION. 

The agreement just preceding that of 1941 was entered 
into on May 16, 1939 (R. 3389ff). It provided for a graduated 
royalty of 714, 10, and 12% per cent (10% to commence 
August 1, 1944, and 1244% to commence August 1, 1949, 
until exercise of purchase option). 

Three methods were specified for coinputation of roval- 
ties based on “net smelter returns”, ‘net revenue” and 


mnet mint returns”. 
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(2) 1941 AGREEMENT. 

It is uncontradicted that the purpose of the change from 
the 1939 contract to the December 31, 1941 agreement and 
conveyance was to reduce Bradley's royalty rate, i.e., to a 
flat 5%, and to make it economically feasible for Bradley to 
nine low grade ore (R. 132, 133; Finding XVIGReoie 

The 1941 agreement also contains three royalty provi- 
sions—but in more detail than the 1939 agreement—as to 
net sinelter returns”, “net revenue” and “net mint returns” ; 
and also referred to as “smelter, market, and mint.” (R. 
oes), 

For the first time, in the trial—at which uncontradicted 
evidence was adduced—the background was given for a 
proper and complete interpretation of these rovalty provi- 
sions. One answer is to be found in the extrinsic evidence 
of the usages, customs and ternnnology of the mining 
industry at the time the 1941 contract was entered into 
(an addition to the later construction by conduct of the 
parties). This involves primarily an understanding, as 
known to the mining industry, of terms such as “mining,” 
“milling”, “concentrating”, “smelting” and other treatment 
processes as to materials extracted from the ground. 

As the records shows, after what is known as the ordinary 
treatinent or milling process at a mine of ores extracted 
therefrom, the products of such process have certain sources 
or markets resulting in “returns” on which a royalty is 
computed. 

In the case of gold bullion, after the usual mining and 
treatment process, the market would be the U. S. Mint. The 
return from the mint is known as “net mint returns”. 

Other products of the mining and milling process—such 
as antimony—would necessarily have to go to a smelter m 
the form of concentrates for additional treatment and refin- 


ae 
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mg before a marketable end product is obtained. The return 
to the mine operator from the smelter, reflecting the smelt- 
er’s treatnent charges, is known as “net smelter returns”. 

However, certain minerals after being mined and con- 
centrated are then in a product form for use by certain 
industries. These concentrates, the end product of the mill 
or concentrator, are marketable without the added treat- 
ment of the smelting process. Such a type of concentrate 
coming from the mill or concentrator is then ready for 
“market”. The record, we submit, supports our contention 
that the “net revenue” provision was designed solely for 
the purpose of providing a royalty upon such a directly 
marketable product. 

The three royalty provisions in the 1941 agreement re- 
flected the different markets or sources of income from the 
past operational experience as to the mine’s output. They 
also reflected well known customs and practices of the min- 
ing and smelting industries at the time (Finding XXXIV, R. 
D0). 

In this latter connection, it was stipulated (R. 427)— 


“That it is a matter of common knowledge and his- 
torically recognized in the mining industry that the 
milling of ores to reduce such ores to a concentrate 
form is a part of the mining process and that the 
smelting of ores is not a part of the mining process.” 


It is historically recognized in the mining industry that 
the smelting process adds value to the products of a mine 
ie. 191). 

Before the execution of the 1941 agreement the parties 
knew that the mining property contained ores and values 
such as gold, silver, antimony, tungsten and mercury (i.e., 
quicksilver and sometimes described as cinnabar). 
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“Net Smelter Returns” 

Prior to the 1941 agreement, concentrates from antimony- 
gold ores mined and milled (or concentrated) on the prop- 
erty were shipped to “outside” or “third party smelters” 
(not owned by Bradley). The smelters’ settlements or “net 
smelter returns” reflected, among other things, the custom- 
ary deduction for the smelter’s treatment charges. Bradley’s 
royalty payments to United were based on a percentage of 
these ‘‘net smelter returns”. 

Accordingly, the 1941 agreement contained the provision 
—(R. 17), 


“By net smelter returns, as used herein, is ineant the 
amount received from the smelter * * * a being under- 
stood that the smelter will deduct its normal smelting 
charges ** *” 


Here it should be noted that the 1941 agreement also pro- 
miaes (ino le) 

“Should a smelter or other reduction works be 
erected between the mining property herein conveyed 
and Cascade, Idaho, then there shall be deducted from 
the net smelter or reduction returns a fair charge for 
trucking from the mine to such smelter or reduction 
works.” 


What smelter erection was in the contemplation of the 
parties in 1941? The uncontradicted testimony in this record 
is that the parties had discussed the possibility of a smelter 
being erected at or near the mining property. The parties 
contemplated that such a smelter would be erected by Brad- 
ley (R. 131, 13%; 160-164; Finding XXVIII Re o2 yoo 

See also the earlier provision of 1939 agreement (R. 552) 
“e * * Should local reduction of the concentrates become 
practicable as determined by the Optionee * * *” The 
Optionee, of course, was Bradley. 
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The foregoing will be considered in detail in a later dis- 
cussion of United’s sole contention in this case—that the 
Bradley simelter, later erected in 1949, should not be per- 
mitted “to deduct its normal sinelting charges.” 


“Net Mint Returns”. 

Referring now to the remaining two sources of royalty 
income (other than a smelter)—in the early 1930’s gold 
bulhon had been produced at the inne and shipped to the 
U.S. Mint (R. 108, 109). Hence reference in the agreement 
to “net mint returns”. This clause is not involved in this 
action. 


“Net Revenue”. 

The parties in December 1941 knew that there was an- 
other source of wncome for royalty computations that was 
neither a smelter nor a mint. In the middle of 1941 tungsten 
was discovered at the property. (R. 184, 135): 

“Q. After the 1939 contract was signed, and before 
the 1941 contract was signed, was there any discovery 
on this property covered by this litigation, of any prod- 
uct which could be inined and which could be mined and 
which would not or could not be sold to a smelter? 

A. Yes, sir. 

Q. What product was discovered on the property? 

A. Tungsten.” 


Commencing in August or September of 1941, tungsten 
concentrates had been shipped directly to a market—i.e., 
purchasers or customers—who used the concentrate product 
without imvolving the smelting process. 

Royalty was applied and paid by Bradley to United in 
the Fall of 1941 on the “net revenue” from such purchasers 
(R. 136-143). 
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At the time the 1941 agreement was executed there was 
no custom in the history of tungsten mining to send tung- 
sten ore to a smelter (R. 143). 
In addition to tungsten, the parties were aware of mercury 


on the property—a potential mine product that needed no 
treatment by a smelter and could be sold directly to pur- 
chasers (R. 109, 135, 136). 

For the first time in this case there is specific testimony— 
which is uncontradicted—as to the reason for the inclusion 
of the “net revenue” clause, i.e., “the discovery of tungsten 
and the knowledge of mercury in the district,” (R. 184, 135, 
194); and “the reason being that we had other mineral 
products that were not covered by the net mint and net 
smelter clauses” (R. 230). 

The “net revenue” clause is aptly described by Judge 
Mathes as a “catch-all” provision to cover a recognized 
market which was neither smelter nor mint (R. 249). 

And see the testimony at R. 186: 


“We were hunting for a clause that would cover prod- 
ucts that would not go toa mint, such as gold bullion, or 
sulfide concentrates that would go to a smelter.” 


(3) OPERATIONS AFTER DECEMBER 31, 1941. 

During this period to 1949, Bradley continued to ship 
antimony-gold concentrates to smelters and accounted to 
United on the “net smelter returns” basis. 

But the most important part of the mining operation in 
the history of the mine from beginning to end, dollar-wise 
and tonnage-wise, was the continued production of tungsten 
—after the discovery and substantial shipments prior to 
December 31, 1941 (R. 183, 184). From 1941 into the vear 
1945 Bradley shipped tungsten concentrates from the mine 
direct to purchasers, other than smelters, and paid royalties 
to United based on the “net revenue” provision (R. 142; 
Findings XXIX, XXX, R. 53, 5h 
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(4) BRADLEY'S BOISE PURIFICATION PLANT OPERATION FROM 1943 INTO 
1945—CONSTRUCTION OF CONTRACT BY CONDUCT OF PARTIES. 


In 1943 Bradley constructed its own plant at Boise, Idaho 
—known as the Boise Purification Plant. The purpose of the 
plant was to treat and further purify some of the tungsten 
concentrates extracted from the property—by removal of 
phosphorous, antimony, sulphur, arsenic and other impuri- 
ties—hefore shipment to the market. 

Bradley operated its Boise Purification Plant for approxi- 
mately two and one-half vears. 

The Boise Plant treatment process was according to 
mining industry practices and custom “outside the realm 
of mining” (R. 142, 145). 

During all of that period—1943 into 1945—Bradley com- 
puted and paid royalties to United on the proceeds of all 
sales of tungsten concentrates processed and treated at its 
Boise Plant, after deducting—from the proceeds of such 
sales—the operating costs and depreciation of the Boise 
Plant. 

Monthly settlement sheets were submitted by Bradley 
to United with complete information as to all sales and 
deductions made by Bradley for operating costs and de- 
preciation (R. 146-150). 

The method of settlement by Bradley with United, as to 
computation and payment of rovalties, was under the “net 
smelter returns” provisions of the 1941 agreement (R. 148; 
Mindimgs XXXVI and WX VI, R. 57,58). 

All payments were accepted by United without any 
protest or objection (R. 149): 

“Q. Now did anyone representing the Plaintiff, 
United Mercury, ever complain or object to the method 


of settlement? 
eee NO.” 
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It should be mentioned that this testimony as to the con- 
duct and construction of the contract by the parties com- 
mencing two years after the execution of the 1941 agreement 
—and extending for two and one-half years into 1945—wwas 
uncontradicted and was introduced without objection as to 
admissibility. 


(5) BRADLEY SMELTER—1949. 


After the cessation of tungsten production, Bradley de- 
cided in 1948 to erect a smelter at or near the property. 
It was principally designed for the production of antimony. 

In 1949, Bradlev’s smelter, known as the Yellow Pine 
Smelter, was erected at the property at a cost of approxi- 
mately $2,000,000.00. The cost of maintaining the operation 
was borne exclusively by Bradley (R. 167, 168, 182, 183; 
Finding VII, R. 42). As has been mentioned, the contracting 
parties in 1941 foresaw this eventuality by including a 
specific provision wm the 1941 agreement contemplating a 
local smelter construction (R. 18),—a Bradley smelter (R. 
131, 1384; 160-164). 

Thereafter substantially all of the antimony concentrates 
went into the Yellow Pine smelter. However, one-half of the 
gold concentrates went to “outside” or independent smelters. 
It was impossible to ship all of the gold concentrates to 
outside smelters owing to high arsenic and antimony con- 
tent—and certain smelters refused to accept such a heavy 
tonnage of gold concentrates (R. 169, 170). 

The royalties paid by Bradley to United on account of 
gold concentrates treated in the Yellow Pine smelter were 
computed on exactly the same basis as the net smelter 
returns from outside smelters, except that United benefited 
substantially because of non-deduction of freight (R. 171). 
Thus, United received more in royalties than if Bradley 
had sent all of the mine production to an outside smelter. 


iL) 


The uncontradicted testimony is that the royalty com- 
puted on the antimony concentrates treated and processed at 
the Yellow Pine smelter was “on the basis of past practices 
of antimony shipments to outside smelters” (R. 171): 

“Q. How did you compute the royalties paid on 
account of the gold concentrates treated in the Yellow 
Pine smelter? 

A. On exactly the same basis as the net receipts 
from the American Smelting and Refining Company, 
except in the beginning we did not deduct any freight 
so that the United Mercury Mines benefited substan- 
tially. 

Q. How did vou compute the royalties on the anti- 
mony concentrates treated in the Yellow Pine smelter? 

A. On the basis of past practices of antimony ship- 
ments. 

Q. To outside smelters? 

A. To outside smelters.” 


And see R. 173: 

“Q. Did you report to the Plaintiff your computa- 
tion on account of antimony concentrates that were 
treated in your own smelter? 

A. Yes, we reported to the Plaintiff. 

Q. That was beginning then in August of 1949, and 
continuing until 1952? 

A. Yes. 

Q. Did the defendant compute and pay royalties in 
accordance with that method on all the concentrates, 
the antiniony concentrates that were ever treated by 
the Yellow Pine Smelter? 

ie es.” 


(6) 1950 SUPPLEMENTAL AGREEMENT. 


There was a supplemental agreement negotiated between 
the parties on July 20, 1950 (R. 377-381). That contract is 
referred to in the testimony (R. 173-177). 
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It is to be noted that (R. 175, 378) one of the “whereas” 
clauses recites in part: 
“The said Bradley Mining Co. did, on the 20th day 


of June, 1950, pay to the United Mercury Mines Com- 
pany the royalties due for the month of May, 1950.” 


In the agreement itself there is the following provision 
(Raita, 3S0je 

“Tt is further ayreed that said Bradley Mining Co. 

shall make the usual monthly reports as to moneys 
received by it during the preceding month upon which 
royalties would be payable, stating the amounts of 
royalties that had accrued, but, instead of sending the 
check as has been the practice during the past ten 
vears, shall make a notation thereon to the effect that 

the above accrued royalty has been postponed * * *” 


The evidence is uncontradicted that rovalties paid to 
United upon the products of the mine treated by Bradley 
at the Yellow Pine smelter before, in and after the month 
of May, 1950 were computed and paid according to the 
“net smelter returns” method provided for in the contract 
of December 31, 1941. 


(7) PAYMENT OF ROYALTIES ON NET SMELTER RETURNS METHOD MADE 
FOR APPROXIMATELY TWO YEARS WITHOUT OBJECTION. 


The uncontradicted evidence is that no one representing 
United objected to the method in which Bradley had been 
computing royalties on materials that went through the 
Yellow Pine smelter, i.e., on the net smelter returns basis— 
for approxinately two vears after the Yellow Pine smelter 
was placed in operation. The first objection was made in 
about mid-1951 (R. 178, 179). 

And see Finding XLI (R. 61): 

“That the defendant has computed and paid rovalties 
to the plaintiff upon products of the mine treated and 
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processed by the defendant at the Yellow Pine Smelter 
on the same basis and utilizing the same treatment 
schedule, but without deducting freight charges, as in 
the case of identical concentrates shipped to outside 
smelters; the net effect being that plaintiff benefited 
m royalty payments when identical concentrates were 
smelted by the defendant at the Yellow Pine Smelter 
as compared with the best arrangement that could be 
made with an independently owned smelter; and the 
plaintiff did not object to the payment of such royalties 
by the defendant upon the basis of ‘net smelter returns’ 
mma 951,” 


(8) UNITED FILES ACTION AGAINST BRADLEY—JULY 1951. 

This is the end of what we have called the “history” of 
the operation at the mining property. 

United’s contention is that—although third party smelt- 
ers’ deductions for treatment charges are proper—Bradley 
cannot deduct its “normal smelting charges”. No other 
question is raised. United concedes that if Bradley is allowed 
to account to it under the “net smelter returns” clause on 
mine products processed in the Bradley smelter, then the 
judgment shall be affirmed. In short, it was admitted at the 
trial that if Bradley is permitted to deduct its smelter 
charges—as in the case of other smelters, “judgment is for 
the defendant” (Bradley) (R. 239, 240, 241). 

In the long history of operations from 1927 to 1951 there 
is no other accounting contention—the issue is only as to 
concentrates processed by Bradley im its own smelter from 
1949. United does not claim the Bradley smelter treatment 
charges are unfair or excessive. Its sole contention since the 
action commenced is that the “net revenue” clause governs; 
that United’s rovalty percentage should apply on a purchas- 
er’s or customer’s payments for the product of the smelter— 
i.e., on the value added by the smelter process, with no al- 
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lowance whatever for the historically recognized deduction 
by a smelter for its treatment charges. 

From the commencement of the action, United has refused 
to come to grips with the facts, circumstances, customs of 
the industry, or practical construction of the contract by the 
parties. United’s Opening Brief is typical. The District 
Court’s Findings, according to United, are “immaterial”. 
(App. Op. Br. p. 10). Apparently, to United, the pre-trial 
and trial before Judge Mathes at Boise were a waste of 
time because, as United contends, the disputed portions of 
the 1941 agreement are “clear, plain and unambiguous” in 
United’s favor (App. Op. Br. p. 11). 

Both sides initially took the position that the contract 
was unambiguous and clear on its face. But, although United 
is still unwilling to accept the situation in its Opening Brief, 
itis now apparent that language in the contract of December 
31, 1941, is susceptible of more than one interpretation and 
is ambiguous. There is not only the dispute of the parties, 
but also the fact that Judge Healy, sitting as the District 
Judge, gave one construction, this Court gave a different 
construction, withdrew its opinion, rendered a substituted 
opinion, and remanded the case for a further hearing upon 
the merits in the District Court. 

Judge Mathes makes the following comment (R. 242): 


“The Court: The contract is admitted and the salient 
features that we are involved with are, of course, as set 
forth on pages 15 to 18 of the record on appeal, which 
is excerpted from Exhibit Seven here. 

We bear in mind that the contract was made in 1941 
and the smelter built in 1949. Our problem here is to 
ascertain the intention of the parties in the hght of the 
facts and circumstances in evidence surrounding execu- 
tion. The controversy arises, of course, because the 
contract is unclear as applies to this subsequently con- 
structed smelter operation on the property, although 
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admittedly the contract contemplated the possibility. 
It did not literally in so many words cover the contin- 
gency of the smelter on the property owned and oper- 
ated by one of the parties to the contract.” 


In the foregoing chronology, brief references have been 
made to some of the “facts and circumstances in evidence 
surrounding execution” of the 1941 agreement. T'o give a 
more complete presentation, we will set forth additional 
extrinsic evidence. We also feel it helpful to elaborate upon 
some of the points already touched upon. 


B. Discussion of Extrinsic Evidence. 

In the Petition for Rehearing and Modification (pp. 26- 
45) above referred to, an “offer of proof” was made, of 
available extrinsic evidence pertinent to the solution of the 
questions raised by the text of the 1941 agreement. We 
submit that the uncontradicted testimony, and the pre-trial 
stipulations fully support and go beyond the offer that was 


made. 


(1) SMELTER AT PROPERTY CONTEMPLATED BY PARTIES IN 1941 WAS A 
BRADLEY OWNED SMELTER. 


Referring to the above comment of Judge Mathes as to 
the “contingency of the smelter on the property owned and 
operated by one of the parties to the contract,” the record 
is clear and uncontradicted that as early as 1939 the parties 
discussed and contemplated a possible smelter erection by 
Bradley and only by Bradley (R. 131-154; 160-165). 

Research as to the best methods of local reduction (i.e. 
smelting) “starting in the early thirties” was made by Brad- 
ley and Bradley would report to United “periodically as to 
our progress.” (R. 133, 134). 
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And see (R. 162, 163) 

“@. When did vou talk to the people on the other 
side about the possibility of smelting or local reduce- 
(Oi? 3s 

A. At numerous times. 

The Court: Commencing when ? 

A. Commencing in late ’88 throngh ’40, I will say 
late thirties and through the forties * * * 

The Court: Did you ever talk with Mr. Oberbillig 
[President of United] about the possibility of a smelter 
being constructed at the mine? 

Ay” wes * 5 * 

The Court: About when? 

A. The late thirties * * * 

The Court: At the time you were negotiating the 
contract, —in 1941 were there any negotiations about it. 

Pine VCS. 


The record, as to who might build the smelter under dis- 
cussion, definitely shows the contemplation of a Bradley 
smelter (R. 164): 

“The Court: I asked was it discussed, about the 
possibility of one being built? 

A. Yes. 

The Court: The maybe’s of the situation were dis- 
cussed? 

A. Yes. 

The Court: And that referred to the possibility that 
the defendant here might build? 

A. Ves.’ 


As the record shows, a sinelter is also referred to as a 
refinery plant or reduction works. 

It is to be noted here that in the 1939 agreement between 
the parties the possibility of an erection of a smelter by 
Bradley was specifically referred to. (See agreement of 
Wan! 6919300 he Soden oe 
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“It is understood, however, that should local reduc- 
tion of the concentrates become practicable as deter- 
mined by the Optionee, that no concentrates will be 
shipped.” 


Bradley, as mentioned before, was the ‘“Optionee”. 

And now let us refer to a similar or expanded paragraph 
in the December 31, 1941, contract (R. 12 at R. 18). The 
uncontradicted testimony refers to this paragraph, and is 
as follows (R. 164): 

“Q. Will vou observe, Mr. Bradley, there in the first 
paragraph beginning on that page, ‘Should a smelter 
or other reduction works be erected between the mining 
property herem conveyed and Cascade, Idaho, then 
there shall be deducted from the net smelter or reduc- 
tion returns a fair charge for trucking from the mine 
to such smelter or reduction works.’ Now, was that 
provision discussed anong you before this contract was 


signed? 

A. Was it discussed before the contract was 
signed ? 

Q. Yes? 

A. Yes. 

Q. When I say discussed, I mean with the other 
side? 

A. Yes. 


Q. Was there any suggestion made that should 
reduction works be erected they would be erected by 
anyone except Bradley? 

An No,” 


The emphasis in the above quoted paragraph with regard 
to trucking charges, in the light of the above testimony, 
points up the fact that should a Bradley smelter he erected, 
the Bradley smelter should be able to “deduct from the net 
smelter or reduction returns” a fair charge for trucking. 

With this key word inserted the provision reads “should 
a Bradley sinelter or other reduction works be erected * * * 
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then there shall be deducted from the net smelter or reduc- 
tion returns a fair charge for trucking.” 
There was no cross examination on the above quoted tes- 


timony—and no rebuttal. 

A glance at United’s opening brief will suffice to show 
that this testimony is not discussed. Nor is the above quoted 
smelter return provision even included in the royalty 
clauses that United has quoted as being applicable to this 
ease. 

Here also it must be pointed out that it has been stipu- 
lated by the parties in the pre-trial order that if Bradley is 
entitled to make any charge or deduction for smelting at its 
Yellow Pine smelter for all ores processed through it, then 
all royalties have been paid and there is nothing more due 
or owing to United. (See pre-trial order R. 425, 426). 

“That, if nnder the terms of the contract, defendant, 
Bradley Mining Company is entitled to make any 
charge or deduction for smelting ores in the Yellow 
Pine Smelter, the charges and deductions so made by 
Bradley Mining Company have been proper charges 
and deductions and all settlements made with the plain- 
tiff have been correct. 

“Tf it is ultimately determined that the net smelter 
returns provisions of the agreement is applicable to the 
operations at the Yellow Pine Smelter for ores, concen- 
trates, metals and values taken from the claims de- 
seribed in the agreement, then the settlements made by 
Bradley have been correct as to the minerals, ores, 
metals and values processed at the smelter.” 


And see the adimissions of counsel for United (R. 240): 


“In other words if the net smelter returns provision 
applies the judgment is for the defendant * * *”; 


And at Raval: 


“Tf the net smelter returns provision applies we are 
still not interested in an accounting, because it is 


27 


adinitted that they have properly accounted for every- 
thing under their theory of the net smelter returns.” 


(2) CUSTOM—INTRA COMPANY ACCOUNTING—"NET SMELTER RETURNS 
RECEIVED." 


There is another matter of custom which is stipulated to 
in the record. This bears upon the language “net smelter 
returns” and “amount received from the smelter.” There 
has been some contention that this word “received” con- 
notes payment by a third party or “outside smelter” and 
that therefore the “net smelter returns” clause may not be 
applicable to a smelter owned by Bradley. 

Actually in the mdustry this term signifies net realiza- 
tion after smelting, whether by way of cash paid or credit 
given. This is caused by the fact that in many instances 
a mining company owning and operating a smelter will also 
own and operate mines, and settle on the same basis as 
such smelting or mining companies would settle with inde- 
pendent customers. This was the practice and custom of the 
trade where ores treated came from mines owned by the 
owners of smelters or came from mines leased and nnned 
by the smelter owner, or came from independent custom 
shippers. The resultant accounting or settlement is a reflec- 
tion of the smelter charge and cost of transportation if any. 
The net amount was commonly referred to in the mining 
and smelting industries as “net smelter returns”’. 

Because of the importance of this stipulation which shows 
that this custom was in effect before the 1939 and 1941 
agreements we are setting it out in full (R. 426, 427): 

S. That before 1939 and thereafter at all times mate- 
rial to this action it was the practice and custom in the 
smelting industry for companies who own and operate 
smelters to also own and operate mines; that it was 


hkewise the practice and custom in the industry for 
companies owning nines and also owning smelters to 
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ship their mine products to their own smelters; that it 
was likewise the practice and custom with respect to 
owners of smelters and mines to also lease mining 
properties from other independent owners and send the 
products extracted therefrom to their own smelters and 
to settle for the products so shipped on the same basis 
as such smelting companies would settle with inde- 
pendent or custom shippers; that it was a practice 
and custom of the trade that where ores treated came 
from the mines owned by the owners of smelters, or 
came from mines leased and mined by the smelter 
owner, or came from independent custom shippers, that 
the smelting charges and the cost of transportation of 
concentrates to the smelter were deducted to arrive at 
a net amount commonly referred to in the mining and 
smelting industries as “net smelter returns’. (Stipu- 
lation). 


Similarly the uncontradicted testimony is to the effect 
that the foregoing custom was in effect in Idaho in 1939, 
and that it was the custom and practice “for separate rec- 
ords to be kept as to the production of the mine as distin- 
guished from the production of the smelter” where a mining 
company smelted ores from properties 100% owned, 50% 
owned and on a lease and option basis” (R. 129, 130). 


(3) PURPOSE OF CHANGE FROM 1939 TO 1941 CONTRACT. 

It is uncontradicted that one of the purposes of the 1941 
agreement was to reduce the amount of royalty required to 
be paid by the appellee. The 1939 contract provided for a 
graduated rovalty: 744% from 1939 to 1944: 10% from 
1944 to 1949 and 12%% from 1949 and thereafter (R. 351, 
302). 

See the uncontradicted testimony at R. 132-133: 


“Q. You stated that negotiations for the 1941 con- 
tract began sometime early in the vear and that you 
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discussed the matter with the representatives of the 
plaintiff, and I asked vou then if vou stated the reasons 
why vou wanted the contract changed, and vou said 
‘Yes,’ now, what were those reasons? 

A. The reasons were that the 39 contract, in our 
nunds, was going to become burdensome owing to the 
royalty, the graduated royalty schedule contained in it. 

Q. The royalties were too high? 

A. The royalties were higher than we thought we 
eould economically bear. In other words, ore that would 
be ore under a certain royalty would not be at the 
higher rate of rovalty. 

Q. Would that then, in effect, place a limitation on 
the mine? 

A. Yes, sir, oh ves. 

Q. Now, coming to another subject, Mr. Bradley— 

The Court :—Was this told to the Plaintiffs? 

A. Yes, as the reason, our reason for wishing it. 

The Court: J will reverse the ruling on that, I think 
that should stand,—that answer, as the reason why the 
eontract, why the 1939 contract was terminated and the 
new contract was negotiated. It being a motive or pur- 
pose expressed to the other party, that, in my opinion, 
would be admissible.” 


The significance of the change from the 1939 contract to 
the 1941 contract is aptly commented upon by Judge Mathes 
zg 25). 

“One of the most compelling purposes or one of the 
most compelling considerations, as I find it in inter- 
preting this contract, 1s the purpose the parties had in 
setting or putting aside this 1939 agreement, and creat- 
ing the 1941 agreement. It is admitted that the purpose 
of the defendant, of course, was to get the lower roval- 
ties, but important here is the purpose of the plaintiff 
in granting the lower royalties, and that purpose was 
to induce and make it economically feasible and attrac- 
tive for the defendant to mine ores of a lower quality. 
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It’s admitted here that the construction of this contract, 
which would not permit the defendant to deduct the 
smelting charges, would result in substantial increase 
in the amount of the royalty over that that would be 
payable were the net smelter returns provision to apply 
whenever ore is smelted. That in itself as | view it and 
find, would be a construction contrary to the purpose of 
the contract and contrary to the plaintiff’s own avowed 
purpose at the time the contract was executed.” 


(4) SMELTING IS NOT CONSIDERED PART OF A MINER'S ORDINARY TREAT- 
MENT PROCESSES. 


Mining is—in part—the extraction of various minerals or 
ores from the ground. But mining, as known in the mining 
industry, is also the treatment or “dressing” of ores in a 
plant, mill or concentrator. Such treatment is part of a 
mummg process. The smelting of ores is not a part of the 
mining process. 

See again the pre-trial stipulation (R. 427): 

“T, That it is a matter of common knowledge and 
historically recognized in the mining industry that the 
milling of ores to reduce such ores to a concentrate 
form is a part of the mining process and that the sinelt- 
ing of ores is not a part of the mining process. (Stipu- 
eeuueTn 


And see the testimony at R. 204: 


“The product from the mine stops when the produe- 
tion process 1s coinplete so far as mining concentration 
terminology is concerned. It does not involve steps such 
as smelting that completely change the character and 
reduce the mined product to a metal.” 


A mine of any consequence has a local treatment plant for 
its ores—usually a mill or concentrator—depending upon 
what is being mined. Although it is customary throughout 
the mining industry for mines to be equipped with some 
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sort of treatment or concentration facilities, the number of 
mines outnumber the number of smelters in the industry by 
a wide margin. It is not economical in the mining industry 
for the ordinary mine to be equipped with a smelter (R. 
180). 

The treatment in the mining process varies. For example, 
a gold mine may have—as this property did prior to the 
1939 and 1941 agreements—a concentrator in the form of a 
eyanide plant. This treatment resulted in gold bullion. The 
market for this bullion—and the only market for years—has 
been the United States Mint. (R. 108, 109). The mint—or 
market—meant “net mint returns” to the mine operator. 
There is no dispute as to the meaning “net mint return” 
clause of the contract (Pre-Trial Order stipulation “R,” R. 
426). 

As to mercury, (quicksilver or cinnabar) which the par- 
ties were aware existed on this mining property, the custom 
and the practice in the industry at the time the contract was 
formed for concentrating the product was a treatment proc- 
ess of roasting, condensing the fumes and recovering the 
marketable product at the mine. This is regarded as part 
of the mining process (R. 135, 186). The market for mercury 
as a metal and end product of the concentrating process was 
not a smnelter—the finished product being sold directly on 
the market for use by consumers (R. 109-1385, 186). 

As to tungsten, the custom and practice of the mining 
industry, at the time of the contract, was to treat the ore in 
a coneentrating plant at the mining property by a combina- 
tion method of flotation and gravitvy—referred to as either 
milling or concentrating of ores, and resulting in an end 
product called tungsten concentrates. This concentrating 
method was recognized in the industry as a part of the 


mining process. 
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Bradley began making tungsten concentrates in 1941 
and commenced shipment in either late August or late Sep- 
tember, 1941 (R. 136-138). The tungsten concentrates were 
marketed for direct use in such form by consumers (R. 139- 
142). There was no custom in the history of tungsten mining 
at the time of sending tungsten ore or tungsten concentrates 
to a smelter (R. 143). 

As to the production of tungsten concentrates— it should 
be stressed that these concentrates shipped by Bradley 
to customers and consumers direct on which the “net 
revenue” clause would apply because no smelter process 
was involved, became the most important part of the min- 
ing operation in the history of the mine from the beginning 
to the end, tonnage-wise as well as dollar-wise (R. 183, 184; 
Finding XXTX, RK. 53). 

As to antimony—prior to 1987 ores extracted at the prop- 
erty were processed into concentrates having a combination 
of antimony and gold. (R. 103). In accordance with the 
practice of the industry in the disposition of antimony and 
gold concentrates, and prior to the 1941 contract, these con- 
centrates were sold to a smelter which was the market 
resulting in “net smelter returns,” (R. 109) reflecting treat- 
ment and other charges. 

Here the mining process involved extraction and treat- 
ment at the mining property to produce concentrates. In 
order to obtain a finished product it was necessary that 
additional treatment, i.e., smelting, be done which completely 
changes the character and reduces the mined product to a 
metal (R. 204). 72 other words the end product or finished 
product was not obtained until it had gone through the 
smelter treatment process (R. 214). 
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(5) THE SMELTING PROCESS—ADDED VALUE: 

It has been admitted that the smelting of ores is not a 
part of the mining process. In the mining industry at the 
time of the 1941 contracts, the term “smelting” had and 
always has had a special signification (R. 144). The three 
essential steps of smelting are roasting, reduction and re- 
fining (R. 127, 144). Because of the capital outlay and eco- 
nomics involved, smelters are rare and the usual custom 
is for a mine not to have a smelter. (R. 212). In the history 
and practice of the trade it is well known that smelting adds 
value to the products of a mine. The uncontradicted testi- 
mony is as follows: (R. 191). 

“Q. Mr. Bradley, does the smelting process add 
value to the products of the mine? 

He Yes. 

Q. Will you explain that briefly? 

A. You are taking, in effect, a ernde material that 
is very close to its native state, still containing gangie 
materials, impurities such as arsenic, sulphur and so 
forth. The product from the mine, heing the product 
from the mine and the concentrator not having any 
use, whereas the end product after smelting and refin- 
ing having a use, it being reduced down to its final 
state for manufacturing purposes. An example in case 
of antimony is the history and practice of the trade 
has been that the ore or concentrates is approximately 
one-half of the value of the finished product.” 


(6) 1939 INTERNAL REVENUE CODE: 

As one of the surrounding circumstances, the uncon- 
tradicted testimony shows that at the time the 1941 agree- 
ment was being formed tax problems involving depletion 
his Court may 


were discussed by the parties (R. 210). T 
take judicial notice, as the District Court did, of the fact 


that Section 114(h) (4) (B) of the Internal Revenne Code 
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of 1939 defines “gross income from the property” as mean- 
ing the “gross income from mining’. 

The definition of the term “mining” as contained im that 
section of the U. S. Internal Revenue Code wecludes the 
ordinary treatment processes which, as we have shown, 
according to the universal usage and eustom in the mining 
industry, are considered to be a part of muning. But it 


> the additional 


excludes from the definition of “mining’ 
process for purification and treatment of ores and minerals 
such as “roasting, thermal or electric smelting, or refining” 
(Finding XXITI, R. 47). 

It is obvious from the uncontradicted testimony as to the 
practices, usage and custom in the mining industry at the 
tune the 1989 and 1941 contracts were executed that there 
was a definite statutory recognition of the industry distine- 
tion between mining, and the smelting or metallurgical proc- 
ess (R. 193). In other words, depletion allowance, as 
recognized in the Internal Revenue Code, was permitted as 
to income from the ordinary mining process, hut was not 
permitted in connection with income from products to which 
value had been added by the smelting process. 

Tt should be noted here that, as mentioned above, tungsten 
was discovered, and a substantial amount of tungsten con- 
eentrates were produced at the mine, before the 1941 con- 
tract. The treatment process was “a combination of flotation 
and gravity concentration method * * * at the property” (R. 
137). This is one of the processes that was included in the 
above Internal Revenue Code section among “the ordinary 
treatment processes” applied by mine owners or operators 
(see Judge Mathes’ comments R. 246-248). 


(7) THE "NET SMELTER RETURNS" CLAUSE 


Extrinsic evidence throws light on the meaning and scope 
of this provision. It reads (R. 17): 


Sl —x_—__e LULU TTL 
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“By net smelter returns, as used herein, is ineant the 
alount received from the smelter from any and all 
ores, concentrates, metals or values shipped to a 
smelter, it beag understood that the smelter will de- 
duct its normal smelting charges and charges for rail- 
road freight from Caseade, Idaho, to said smelter shall 
also be deducted.” 


(a) The Word “'Normal". 


The net smelter returns clause provides in part, 


‘It being understood that the smelter will deduct its 
normal smelting charges * * *” 


The record shows that the word “normal” as to smelter 
charges was first introduced into the 1939 contract (R. 352- 
353). The testimony is that the word “normal” is in the 
handwriting of the witness who had represented the appellee 
m connection with the formation of both the 1939 and 1941 
eontracts (R. 233; see Def’s Ex. 5a, R. 372-376). 

It is uncontradicted that the word “normal” in connection 
with smelter charges and deductions is not and was not 
commonly used or customarily used in connection with the 
sale of concentrates to “outside smelters” or independent 
smelters (R. 160): 


“Q. Is the word ‘normal’ customarily used in connec- 
tion with the sale of concentrates to outside smelters? 
A. No.” 


This portion of the 1939 contract was carried into the 
net smelter return clause in the 1941 contract (R. 17). /t is. 
clearly apparent from the record that this insertion of 
“normal” as to smelting charges was made im connection 
with the contemplation of the parties that a smelter might 
be erected by Bradley (R. 128, 124). In brief, the word 
“normal” was inserted as a “protective device so that we 
could not overcharge Oberbillig. * * * in the instance * * * 
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ing, for example, would perhaps not cover the actual 


mereury processing. You nught have high grade ore 
that wouldn’t be milled.” 


(c) ‘Produced from Said Properties". 

Referring to the “net revenue” clause of the 1941 contract 
which contains the words “produced from said properties”, 
the uncontradicted testimony is that a the mining industry 
these words have a special usage and meaning. They mean 
materials produced by the mining process which includes 
extraction and the ‘“ordimary treatment process” at the 
mining property (R. 199-204) at R. 204: 

“The product from the mime stops when the produc- 
tion process is complete so far as mining concentration 
terminology is concerned. It does not involve steps 


such as smelting that completely change the character 
and reduce the mined product to a metal.” 


In other words, the product of a smelter is not, in mining 
industry usage, “a product of the properties”. 

For the first time, testimony—which was uncontradicted 
—clearly showed the customs and usage underlying the 
three royalty provisions, the surrounding circumstances, 
and the meaning and intent of the parties as to the “net 
revenue” provision applymg to markets or customers 
(neither mint nor sinelter) where no smelting treatment 
is involved. 

See Judge Mathes’ comment (R. 249): 


“The emphasis upon market is persuasive in the light 
of all of the other circumstances, that the parties have 
in mind here possible marketing methods, envisioning 
the possibility over the vears, so they, as to anything 
marketable, in a condition to he marketed, the mint,— 
at the time they contracted the mint was the market. As 
to anything required to go to the smelter, the smelter 
was the market. As to other matters, as to concentrates, 
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ores, metals or values, the net revenue provision was 
intended as a catch-all,—another method of marketing 
direct from the property. In other words, by transport- 
ing the product directly from the mine to the mint 
whenever the quality would permit such a relatively 
simple operation; by sending it to the smelter to be 
processed in the customary way, and in the third place, 
by marketing ore concentrates and values direct to 
third persons from the mine, after the mining process 
had been completed. This evidence of custom and prac- 
tice and other surrounding circumstances and subse- 
quent conduct is not contradicted.” 


(9) PRACTICAL CONSTRUCTION—CONDUCT OF PARTIES. 

We have already referred to the conduct of the parties as 
to the construction of the 1941 contract. Such matters as 
the acceptance by United of the “net smelter returns” 
method of computation for two years in connection with 
Bradley’s Purification Plant at Boise, and the 1950 supple- 
mental agreement, will also be discussed in the argument 
that follows. 


Argument 
I, 
ANALYSIS OF UNITED'S POSITION 


Appellant has made no effort or attempt to demonstrate 
in its opening brief on this appeal the basis for its specifi- 
cations of error other than to say (a) that the District 


“are irrelevant and tmmma- 


Court’s findings and conclusions 
terial in view of this Court’s decision of May 15, 1956”; 
(b) that the disputed portions of the contract are “clear, 
plain and unambiguous” making extrinsic evidence unneces- 
sary; (ec) that “all of the matters adduced by Bradley at 
the trial were mentioned, covered and dealt with in the 


contract itself”; and (d) that “Bradley at the trial of this 
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cause presented no matters which were not before this 
Court at the time of its opinion of May 15, 1956” (Appel- 
lant’s Opening Brief, pp. 9-14). 

These laconie statements are nade by appellant despite 
the pre-trial, the pre-trial stipulations included in the pre- 
trial order, the findings of the District Court that the con- 
tract was unclear (R. 242) and the uncontradicted testimony 
above referred to in our Statement of Facts.’ 

Furthermore, as has been pointed out earher, the am- 
biguity of the 1941 contract is qmte apparent where the 
various judges of this Court and the District Court have 
differed—demonstrating that the contract is susceptible of 
different meanings, is ambiguous and evidence of extrinsic 
circumstances is therefore admissible. 

At least there is no question that the case was remanded 
to the District Court for trial with specific reference to the 
extrinsic evidence—off ered as a matter of proof—by Brad- 
ley’s petition for rehearing. 

Other than the citation of one case which is not in point 
and the above referred to contentions that the evidence and 
findings were immaterial, there is no specific presentation 
by United as to the admissibility or inadmissibility of 
the extrinsic evidence which was admitted at the trial. 

Apparently appellant is relying solely in its appeal on 
two statements in the opinion written by Judge Denman 
(233 F.2d 205, 207). 

The first refers to the ‘‘net smelter returns” clause and the 
statement in the opinion is “by its terms this clause 1s lim- 
ited to situations where ‘amounts are received [by Bradley ] 
from [outside] smelters’ ”’. 

But as is shown by this record there is no basis whatever 
for the above bracketed insertions of “Bradlev” and “out- 


(5) Whether Appellant has properly eomplied in its opening 
brief with this Court’s Rule 18, See. 2(d) will be discussed later. 
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side”. In the first place the pre-trial order in this case con- 
tains a stipulation of the parties as to the eustom in effect 
at the time the contract was executed, as to intra-company 
accounting and settlements by companies and by companies 
that owned both a mine and a smelter, in connection with 
the furnishing of what are known as “net smelter returns” 
(hk. 426-ITI-“S”). 

Secondly, the uncontradicted testimony is that erection 
of a smelter by Bradley—not by anyone else 
plated by the parties and it is to be noted that neither the 
appellant in its opening brief nor this Court’s opinion of 
May 15, 1956, in its recital of the contract provisions, made 
any reference whatever to the pivotal clause in the contract 
(R. 18) clause “should a smelter or other reduction works be 
erected * * * then there should be deducted from the net 
smelter or reduction returns a fair charge for trucking 
***” But as shown earlier by the uncontradicted testimony, 
the key word “Bradley” must be inserted in this clause which 
definitely would permit Bradley to make an accounting to 
United under the “net smelter returns” clause if it erected 
a smelter. And this was borne out by the subsequent conduct 
of the parties i.e. the “net smelter returns” method used by 
Bradley, and accepted by United without objection, at 
Bradley’s Purification Plant at Boise, Idaho. 

United’s main contention is that this Court, in its opinion 
of May 15, 1956, ruled out any applicability of the “net 
smelter returns” clause to the operations of the Yellow Pine 
Smelter (App. Br. p. 13). The comment of this Court relied 
on by United is “we see no reason why, as a matter of law, 
the ‘net revenue’ clause could not be controlling”. United’s 
position is clearly erroneous, because United fails to con- 
sider the additional portions of this Court’s opinion which 
supply the reason for remanding the case. This Court said: 


‘We see no reason why, as a matter of law, the ‘net 
revenue’ clause could not be controlling. The District 


Wwas econtem- 
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Court erred in granting summary judgment for Brad- 
ley. In its petition for a rehearing, following an earlier 
opinion for which this one has been substituted, Brad- 
ley urges that notwithstanding the views here ex- 
pressed, as to the ‘net revenue’ clause, there remains 
untried an issue of fact in that there are relevant 
extrinsic ciremmstances of which it is prepared to offer 
evidence, as bearing on the meaning of the contract. 
‘Whether such extrinsic evidence is or would be ad- 
missible, or whether the writing, as drawn, so pre- 
cisely fits the very circumstances here, involving 
amounts paid by purchasers from the sale of metals, 
that it must be said that all negotiations were “inte- 
erated” in the written instrument, must await decision 
following further hearing in the court below. (Citing 
Wigmore on Evidence, (3rd Ed.) See. 2430).”° 


But this Court obviously did not make a holding that the 
“net revenue” clause is controlling. Such a determination 


(6) With reference to the comment on ‘‘integration’’ and to 
Wigmore, this is one of the familiar rules on admissibility of ex- 
trinsic evidence. The Court points out that extrinsic evidence is 
admissible on this question of integration. In addition there is the 
question of interpretation. This function of interpretation must be 
performed as indicated in the authorities cited herein. Even an 
‘integrated’? agreement is to be interpreted in the light of ‘‘all 
operative usages and all the circumstances prior to and contempo- 
raneous with the making of the integration.’’ See Restatement of 
Contracts, Section 230. And see the reference to 9 Wigmore on 
Evidence, 3rd Ed., 5, in this Court’s decision in Quon v. Niagara 
Fire Ins. Co. of New York, 190 F.2d 256 (9 Cir.) where it was aptly 
said: 

‘‘The writing under these circumstances must be viewed in 
its setting together with all the other evidence in light of the 
credibility accorded the witness. Here the writing is one of 
the collateral facts. * * * 

‘“Under such circumstances, the use of the cliche that the 
appellate court is in as good a position as the trial judge to 
construe a writing is futile.’’ 


See also the following portions of this brief for authorities that 
‘‘upon the slightest ambiguity in the contract, extrinsic evidence is 
admissible in aid of construction.’’ 
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would, we submit, be in effect the holding in its prior opin- 
ion of February 8, 1956, which was withdrawn after the 
filing of appellee’s Petition for Rehearing and Motion for 
Modification under Fountain v. Filson, 336 U.S. 681. 

It is therefore obvious that the “law of this case”, as 
relied on by appellant, cannot be that the net revenue clause 
ws controlling. Otherwise the remanding of the case for a 
“further hearing in the court below” would have given rise 
to the exact situation which was eliminated by this Court’s 
withdrawal of its first opinion. 

Why was the case remanded for a “further hearing” in 
the District Court? It was remanded for the specifie purpose 
of having the District Court rule on the admissibility of the 
evidence offered by Bradley in its Petition for Rehearing 
“bearing on the meaning of the contract” and, if the Dis- 
trict Court found such evidence admissible, to interpret 
the contract in light of it. 

This the District Court has done. It considered certain 
evidence previously discussed herein and interpreted the 
agreement in its hight. The record of the pre-trial order and 
the trial demonstrates that a great deal of extrinsic evi- 
dence was offered and admitted—often without objection of 
counsel. Significantly, appellant has not urged that the evi- 
dence does not support the findings, and such a contention 
would not be tenable since the evidence overwheliningly 
demonstrates the soundness of the findings and judgment. 

This Court in its opinion raised the direct question 
‘whether such extrinsic evidence is or would be admissible”. 
We submit that appellant has either misread or ignored the 
real determination of this Court. Appellant states that “the 
determination of this Court of May 15, 1956 was controlling 
in the lower Court and is controlling in this appeal” (App. 
Ope: jy). 12): 
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Appellant also takes the incredible position—‘The trial 
court followed Bradley’s contentions, disregarding the opin- 
ion of this Court dated May 15, 1956” (App. Ope Brean 
Apparently appellant believes that the pre-trial in Febru- 
ary 1957, and the trial in Mareh 1957 before Judge Mathes 
were completely uncalled for. Appellant does not even at- 
tempt to meet this question of admissibility of the extrinsic 
evidence admitted in the District Court, nor has appellant 
cited any authority whatever as to why such evidence should 
not have been admitted. Appellant merely asserts its plainly 
mistaken view that the issue of admissibility was not before 
the District Court. 

Yet Judge Mathes early in the trial clearly pointed out to 
counsel for United that he considered the contract ambigu- 
ous, particularly as applied to the later Yellow Pine Smelter 
construction by Bradley. He also referred to the matter of 
circumstances surrounding the execution of the 1941 con- 
tract and the question of admissibility (R. 98-99). 


IEE, 


APPELLANT HAS NOT PRESENTED ANY ISSUE TO THE COURT 
AND HAS NOT COMPLIED WITH THE RULES OF THIS 
COURT. 

While we have no desire to be unduly technical, we re- 
spectfully urge that the method in which Appellant has 
presented this appeal leaves no issue to be decided by this 
Court. 

First, in the “Statement of Points” required under this 
Court’s Rules, Appellant merely enumerates certain find- 
ings of fact, conclusions of law and portions of the judg- 
ment, claimed to he in error (R. 447-450). 

Second, in the brief, appellant’s specifications of error 
are a verbatim repetition of the “statement of points” (Ap- 
pellant’s Op. Br. pp. 6-8). These specifications state no 
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reason why any of the findings are in error and thus violate 

Rule 18(2) (d) of the rules of this Court, which provides: 
w= In all cases, when findings are specified as error, 
the specification shall state as particularly as may be 
wherein the findings of fact and conclusions of law are 
alleged to be erroneous * * *” 


Third, the specifications are not stated separately ; rather, 
each specification alleges more than one error. The first 
specification lumps no fewer than twenty alleged errors into 
one. “Specifications of error which set out more than one 
error are unproper and need not be considered.” Thys 
Company v. Anglo Califorima National Bank, 219 F.2d 131, 
132 (9 Cir.) ; Mfutual Life Ins. Co. of N. Y. v. Wells Fargo 
Bank & Union Trust Co., 86 F.2d 585, 587 (9 Cir.). 

Fourth, the points raised are not stated before being dis- 
cussed; appellant’s “statement of issues” (Appellant’s Br. 
pp. 8-9) is merely another blanket assertion of error. Again 
this violates the rules‘ and makes a clear understanding of 
appellant’s contentions difficult. The Thys Company case, 
supra, is applicable. In it this Court said (219 F.2d at 132, 
133): 

“Further, in disregard of the Rule, the particular 
points raised are not stated in full before being dis- 
eussed, several allegedly erroneous findings of fact are 
joined under one heading for argument,® and there is 
a failure to state with particularity wherein some of 
them are thought to be erroneous.” 


(7)Rule 18(2)(¢) of this Court provides that appellant’s brief 
shall contain : 

‘“A coneise abstract or statement of the case, presenting suc- 

einctly the questions involved and the manner in which they 


are raised.’’ 


(8) In the present ease appellant has joined all alleged errors 
under a single heading for argument. 
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We respectfully submit that such an almost complete dis- 
regard of this Court’s rules justifies dismissal of the appeal. 
Again referring to the recent Thys Company decision (219 
Hi2d at 133) 

“Where, as here, the brief for an appellant exhibits 
a gross disregard of the requirements of onr rules, a 

dismissal of his appeal is warranted.” 


Fifth, and perhaps most unportantly, no issue as to 
whether the Court below properly admitted extrinsic evi- 
dence in interpreting the contract has been raised. Neither 
the specifications of error nor the statement of points claim 
that evidence was erroneously admitted, nor is there any 
reference to “the full substance of the evidence admitted”, 
to “the grounds urged at the trial for the objection” or to 
the transcript pages where such evidence appears, as re- 
quired by Rule 18(2) (d) of this Court. 

Thus, appellant’s presentation creates the following sitna- 
tion: There is no issue as to whether evidence was properly 
admitted? and we are even donbtful whether appellant in- 
tended to raise it since its brief does not give the substance 
of a single item of evidence which nught be objectionable 
nor cite a single authority bearing on this issue. Appellant 
does not urge that the evidence does not support the find- 
ings, nor that the findings do not support the judgment. 
There is therefore nothing before this Court except appel- 
lant’s argument that the question as to which of the two 
clauses applied to the Yellow Pine Smelter were not to be 
decided by the Court below, despite this Court’s explicit 


(9) This Court has so held many times under similar cireum- 
stances, E.g., State of Washington v. United States, 214 F.2d 33, 44; 
Cly v. United States, 201 F.2d 806, 809; Lit v. United States, 198 
F.2d 109, 111-112; Zregler v. United States, 174 F.2d 489; Western 
Nat. Ins. Co. v. Le Clare, 163 F.2d 337, 340; Thys Company v. Anglo 
California National Bank, supra; 14 Cyc. Fed. Proc. (3d ed.) 19. 
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direction to the contrary. This argument has already been 
considered. 
The posture of the appeal constitutes a further reason 
for dismissing the appeal. 


III. 


EVIDENCE OF EXTRINSIC CIRCUMSTANCES IS ADMISSIBLE 
BECAUSE THE FACT THAT THREE COURTS HAVE REACHED 
OPPOSITE CONCLUSIONS ON THE MEANING OF THE 
CONTRACT SHOWS THAT IT IS SUSCEPTIBLE OF DIF- 
FERENT MEANINGS AND THEREFORE AMBIGUOUS. 


In Salant v. Fox, 271 Fed. 449, the Third Cirenit said (p. 
451): 

“Tf we had been the first called upon to interpret this 
contract we should have regarded its language as clear 
and unambiguous, and and have construed it accord- 
ingly; but as the contract has been submitted to an- 
other court, it has given rise to three radically different 
imterpretations, we must assume that its language is 
ambiguous and is susceptible of different meanings.” 


In Davis v. Basalt Rock Co., 114 C.A. 2d 300, 250 P.2d 254 
(hearing by California Supreme Court denied) it was said 
(oeoU7 i: 

“We readily admit * * * that both sides frequently 
state that in many respects concerning the disputes 
between them, indeed in most, the contract was not am- 
biguous, but on the contrary clear, certain and not to 
be misunderstood. Nevertheless, each side claimed that 
the contract clearly declared in the way they inter- 
preted it, and just as clearly excluded the meaning 
contended for by the opposing side. Such a situation 
is a familiar one. Such a situation also lends support 
to a determination that a contract capable of stating 
so clearly such opposite things is sufficiently ambiguous 
to justify the calling in of all permessible aids for its 
proper interpretation.” 
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And see the recent California Supreme Court case of 
Beneficial Etc. Ins. Co. v. Kurt Hitke & Co., 46 C.2d 517, 
524, 525, 297 P.2d 428: 

“When the language used is fairly susceptible to one 
of two constructions, extrinsic evidence may be con- 
sidered, not to vary or modify the terms of the agree- 
ment but to aid the court in ascertaining the true intent 
of the parties * * * not to show that ‘the parties meant 
something other than what they said’ but to show 
‘what they meant by what they said’ * * *” 


“The governing principle as to when parol testi- 
mony may be introduced to explain the language of a 
contract or to ascertain the intention of the parties is 
clearly set forth in Kenney v. Los Feliz Investment 
Co., Lid., 121 Cal. App. 378, 386, 387 [9 Pi2dizai 
follows: ‘It is a settled rule that when the language 
employed is fairly susceptible of either one of two 
constructions contended for without doing violence to 
its usual and ordinary import an ambiguity arises 
where extrinsic evidence may be resorted to for the 
purpose of explaining the intention of the parties, and 
that for this purpose conversations between and declar- 
ations of the parties during the negotiations at and 
before the execution of the contract may be shown 
(Balfour v. Fresno C. & I. Co., 109 Cal. 221 | Ail 
Sv Olpa 


In the present case Cireuit Judge Healy, sitting in the 
District Court, held that the contract on its face unambigu- 
ously meant what Bradley claims. This Court felt otherwise. 
Judge Mathes after pre-trial and trial reached the conelu- 
sion that the contract was unclear as to the main issue and 
rendered judgment for Bradley. The fact that the three 
eourts differ shows that the contract is “sufficiently ambig- 
nous to justify the calling in of all permissible aids for its 
proper interpretation” and therefore we submit that the 
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extrinsic evidence adduced and uncontradicted at the trial 
not only fully supports the findings and judgment here but 
also is clearly such a ‘permissible aid” for the proper inter- 
pretation of the contract. 

Both intellectual humility and logie lead to this conelu- 
sion. The term “ambiguity” in the sense of the rule under 
consideration merely means that the contract is “suscep- 
tible of several significations”, Salant v. Fox, supra; that 
it is “capable of being understood in more senses than one”, 
Whiting Stoker Co. v. Chicago Stoker Corporation, 171 
F.2d 248, 250, 251 (7 Cir.), or that the “language used is 
fairly susceptible of two constructions” or “any doubt 
exists”, Barham v. Barham, 33 Cal. 2d 416, 202 P.2d 289; 
or, as stated in T'win Falls Orchard & Frit Co. v. Salsbury, 
Osa ee hy Pac, 1S. 122, “where is room for doubt’, or, 
as stated in Stone v. Bradshaw, 64 Ida. 152, 128 P.2d 844, 
“different minds might well reach different conclusions”. 
California law and Idaho law concur and control. Here the 
matter is not open to surmise. Different minds have reached 
different conclusions. 

This Court similarly held in United States v. Dollar, 196 
F.2d 551, where it reversed a summary judgment in a case 
turning on the meaning of a contract. The same contract had 
been in issue in Dollar v. Land in the District of Columbia, 
where the District Court construed the contract one way 
but was reversed by the Court of Appeals, which gave it a 
different construction. This Court said: 

“The facts and circumstances before the courts in the 
case decided in the District of Columbia Circuit were 
such that reasonable minds not only could, but did, 
draw from them opposing inferences as to the nature 
and effect of the transaction. This being true the case 
was not one for summary disposition, but for trial and 
findings. Detsch & Co. v. American Products Co., 9 Cir. 
Lo 22d 473 
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IV. 


UPON THE SLIGHTEST AMBIGUITY IN A CONTRACT, EXTRINSIC 
EVIDENCE IS ADMISSIBLE IN AID OF CONSTRUCTION. 


Under Erie R. Co. v. Tompkins, 304 U.S. 64, “the interpre- 
tation of the contract’ must be decided according to state 
law. Transcontinental Air v. Koppal, 345 U.S. 653, 656."° 

This contract was entered into between an Idaho and a 
California corporation. The record is not clear as to the 
time and place of its execution. Depending on whether the 
latest signature was in California or Idaho, it is a California 
or Idaho contract. But it is immaterial which, for the law of 
the two states on construction of contracts is the same, and, 
as the Court knows, Idaho decisions pattern themselves on 
California law. Since the California cases on this subject 
are among the most articulate in the nation, the matter may 
be lucidly stated by quoting from them.” 


Usage and Custom 
In Body-Steffner Co. v. Flotiul Products, 63 C.A. 2d 598, 
147 P.2d 84, which amasses the authorities on the subject 


(10) This Court had previously so held in William S. Gray & 
Co. v. Western Borax Co., 99 F.2d 239, 242 (9 Cir., per Denman, 
C. J.). Aecord: Edward B. Marks Music Corporation v. Foullon, 
17 2d905908 (280i). 


(11) For pertinent Idaho decisions see Haener v. Albro, 73 Ida. 
250, 249 P.2d 919, 925 (1952) ; Williams v. Idaho Potato Starch Co., 
73 Ida. 13, 245 P.2d 1045 (1952) ; Stone v. Bradshaw, 64 Ida. 152, 
128 P.2d 844 (1944) ; Twin Falls Orchard & Fruit Co. v. Salsbury, 
20 Ida. 110, 117 Pae. 118, 122 (1911); Molyneux v. Twin Falls 
Canal Co., 54 Ida. 619, 85 P.2d 651, 654; Wood River Power Co. v. 
Arkoosh, 37 Ida. 348, 215 Pae. 975, 976, 977; Caldwell State Bank v. 
First Nat. Bank, 49 Ida. 110, 286 Pac. 360; Johansen v. Looney, 30 
Idawi23, Vo3ueac. 303 (1913). 

In Williams v. Idaho Potato Starch Co., supra, a contract called 
for ‘‘a ten inch pump’’. As the Court said, this language was ‘‘clear 
on its face’’ but extrinsic evidence, if admitted, would show it to be 
in fact ambiguous :—‘‘ Upon the admission of this testimony, an am- 
biguity arises.’’ The Court held the evidence admissible, and held 
further that ‘‘evidence of prior and contemporaneous negotiations’”’ 
was admissible to remove the ambiguity. 
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and in turn is approved in Union Oil Co. v. Union Sugar Co., 
3l Cal. 2d 300, 188 P.2d 470, the Court suceinetly stated two 
principles : 

Pisst (p. 958) : 

“Tt is a rule of practically universal acceptation in 
common law jurisdictions that however clear and un- 
ambiguous the words of a particular contract may ap- 
pear on its face it is always open to the parties to the 
contract to prove that by the general and accepted 
usage of the trade or business in which both parties 
are engaged and to which the contract applies the words 
have acquired a meaning different from their ordinary 
and popular sense.”” 


Extrinsic Evidence Apart from Custom 
Second, as respects “introduction of evidence, apart from 
evidence of trade usage” (p. 561-562) : 
“Where no extrinsic evidence is offered Courts are too 


frequently compelled to construe ambiguities and to 
reconcile inconsistencies by a consideration of the con- 


(12) The Court here cited Civil Code, Sec. 1644; Code Civ. Proc., 
Sec. 1861; Rest., Contracts, Sec. 246(a); 2 Williston on Sales, 2d 
Ed., Sec. 618, p. 1556; 3 Williston on Contracts, rev. ed., Sec. 648, 
pp. 1871-2, See. 650, pp. 1874-9; 9 Wigmore on Evidence, 3d Ed., 
See. 2463, p. 204; 25 C.J.S., Customs and Usages, Sec. 24, pp. 111-2; 
17 C.J., Id., Sec. 61, pp. 498-9; 12 Am. Jur. Contracts, Sec. 237, pp. 
762-3 ; note 89 A.L.R. p. 1228 et seq. 

The Restatement of Contracts, Section 246(a), comment, states 
‘““The rule * * * is not confined to unfamiliar words or to words 
often used ambiguously. Familiar words may have different mean- 
ines in different places. A usage may show that the meaning of a 
written contract is different from an apparently clear meaning 
which the writing would otherwise bear.’’ 

See decisions holding that every commercial contract is deemed 
to be entered into with the understanding that usage and custom 
in regard to the particular matter of the contract becomes a part 
of the transaction itself, unless the contrary appears: Fischer v. 
Furst Nat. Bank of Sandpoint, 55 Ida. 251, 40 P.2d 625; Twin Falls 
bank @ad Tiust Co. w.Pringle,55 Ida. 451, 43 P.2d 515. 

And see collected cases on usage and custom in recent ease of Bene- 
ficial Etc. v. Kurt Hitke & Co., 46 C.2d 524, 527 ; 297 P.2d 428. 
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tracts on their face: but where extrinsic evidence is 
offered to explain inconsistent provisions in a contract 
Courts should not strain to find a clear meaning in an 
ambiguous document, and having done so exclude the 
extrinsic evidence on the ground that as so construed 
no ambiguity exists. ‘The true interpretation of every 
instrument being manifestly that which will make the 
instrument speak the intention of the party at the time 
it was made, it has always been considered an excep- 
tion, or perhaps a corollary, to the general rule above 
stated, that when any doubt arises upon the true sense 
and meaning of the words themselves, or any difficulty 
as to their application under the surrounding cireum- 
stances, the sense and meaning of the language may be 
investigated and ascertained by evidence dehors the 
instrument itself.’ ” 


This Court has ruled the same way, even in the days 
before Erie v. Tompkins established that state law must 
be followed on non-federal questions. Thus, in Consolidated 
Coppermines Corp. v. Nevada C. Copper Co., 64 F.2d 440 
(adopting opinion in 44 F.2d 192, cer. den. 290 U.S. 664), 
a mining case like the present, on the basis of extrinsic 
evidence this Court affirmed a judgment construing contract 
words, “all of the ore’, to mean only all underground ore 
and not shovel-mined ore; i.e., that it did not in fact mean 
“all the ore”. 

The United States Supreme Court has long held that 
resort may always be had to the circumstances in which the 
contract was made. Lowrey v. Hawai, 206 U.S. 206, 218, 
219-222: United States v. Bethlehem Steel Co., 205 U.S. 108, 
117-118: Hexion v. Lofier, 212 U.S. 397,408. 

In fact, there is a great body of outstanding authority that 
extrinsic evidence is always admissible whether a contract 
is ambiguous on its face or not. United States v. Bethlehem 
Steel Co., supra, is noted in United States v. Lennox Metal 
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Manufacturing Co, 225 F.2d 302 (2 Cir. 1955), as so holding, 
as are California decisions, Corbin on Contracts and 9 
Wigmore on Evidence (8rd Ed.), See. 2461, et seq.2? Thus 
Professor Corbin, in the latest and most thorough treatise 
on the subject, inquires whether “words (are) ever so 
‘plain and clear’ as to exclude proof of surrounding cireum- 
stances and other extrinsic aids to interpretation” and 
doubts that they are (3 Corbin on Contracts, See. 542, p. 
66). He states that cases so holding “should be subjected to 
constant attack and disapproval” hecause “it 1s easy to Jump 
to a conclusion” (3 Corbin p. 71). 

But without going so far, the Courts almost universally 
agree, in the language of the Body-Steffner case, that if 
there is the least sign of ambiguity, then extrinsic evidence 
should be admitted and that the Court should not strain to 
find absence of ambiguity. Thus in United States v. Lennox 
Manufacturing Co., 225 F.2d 302 (2 Cir. 1955), it is said: 

“* * * even those Courts which still say ambiguity is a 


(13) The Lennoz case states: 
“The ‘ambieuity-on-its-face’ rule is a vestigial remain of a 
notion prevailing in ‘primitive law’ * * * (310) 

‘‘Hiven if a word in a written agreement is not ambiguous 
on its face, the better authorities hold that its context, its ‘en- 
vironment’, must be taken into account in deciding what the 
parties mutually had in mind when they used that verbal 
symbol. 

‘‘The problem of intepreting a contract is, of course, that 
of understanding the communication between the parties * * * 
(310). Judge Learned Hand has sagely warned that, in at- 
tempting a solution, it is ‘one of the surest indexes of a mature 
and developed jurisprudence not to make a fortress out of the 
dictionarv * * * (311) * * * ‘The law requires the Court to 
put itself as nearly as possible in the position of the parties, 
with their knowledge and their ignorance, with their language 
and their usage. It is the meaning * * * of the parties, thus 
determined, that must be given legal effect.’ ’’ 


In Body-Steffner Co. v. Flotill Products, 63 C.A. 2d 555, 562, 
147 P.2d 84, the Court similarly said : 

‘There is a considerable body of opinion among students of 

the subject whose conelusions are entitled to the greatest 
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necessary condition of considering such extrinsi¢ evi- 
dence are quick to find snch ambiguity, on slight 
grounds, when the extrinsic evidence is convincing.” 


(313) 


In Barham v. Barham, 33 Cal. 2d 416, 202 P.2d 289, the 
Supreme Court of California sums up the rules of interpre- 


tation: 

“Where any doubt exists as to the purport of the 
parties’ dealings as expressed in the wording of their 
contract, the Court may look to the circumstances sur- 
rounding its execution—including the object, nature 
and subject matter of the agreement (citation)—as well 
as to subsequent acts or declarations of the parties 
‘shedding light upon the question of their mutual in- 
tention at the time of contracting’ (citation).“” 


respect that parol evidenee should always be admissible to 
show the sense in which the contraeting parties used and 
understood the language of their written econtracts.’’ 


See also Wells v. Wells, 74 C.A. 2d 449, 169 Pae. 2d 23 and Union 
Oil Co. v. Union Sugar Co., 31 Cal. 2d 300, 306, 188 Pae. 2d 470, 
whieh cites, in support of the view that ‘‘extrinsie evidence is gen- 
erally admissible to show the sense in which the parties used lan- 
guage embodied in the eontraet, whether or not the words appear 
ambiguous to the reader’’, Universal Sales Corp. v. California ete. 
Mfg. Co., 200 Cal. 2d 751, 776, 128 P.2d 665; Rest. Contracts, Sec. 
242, comment a; Holmes, The Theory of Legal Interpretation, 12 
Harv. L. Rev. 417, 420; 9 Wigmore on Evidenee (3d Ed.) Seetions 
2458-2478; McBaine, The Rule Against Disturbing Plain Meaning 
of Writings, 31 Cal. L. Rev. 145. 


(14) Compare the reeent deeision of the Court of Claims in 
Blackburn v. United States, 116 F. Supp. 584, 586 (1953) where a 
summary judgment was denied, the Court saying : 

‘‘The language inserted in the eontraet is by no means so 
clear, af language ever is so clear, as to make inadmissible 
evidence as to what the parties to the contract intended it to 
mean. That intention, if it is mutual, is the essence of anv eon- 
tract, and the parties to it are privileged to use whatever form 
of shorthand, code, trade, ungrammatieal, or other expression 
they may hit upon. They may make trouble for themselves and 
for a Court by their unorthodox expression, but they do not 
forfeit their rights.’’ 
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PRACTICAL CONSTRUCTION OF CONTRACT BY THE PARTIES' 
CONDUCT. 


No rule of interpretation is better settled than that the 
construction placed on a contract by the acts and conduct 
of the parties is entitled to great weight and will, when 
reasonable, be adopted and enforced by the courts. See 
Beneficial Hic. Ins.Co.v. Kurt Hitke & Co., 46 C.2d 524, 527; 
297 P.2d 428: 

“To this latter point, it is said that ‘a construction 
given the contract by the acts and conduct of the parties 
with knowledge of its terms, before any controversy 
has arisen as to its meaning, is entitled to great weight 
and will, when reasonable, be adopted and enforced by 
the court.’ (Woodbine v. Van Horn, 29 Cal. 2d 95, 104 
ieee ode” | * =? 


“It should be clear, therefore, that extrinsic evidence 
was admissible here as an aid in construing the con- 
tract. The meaning given by the parties to the contract 
since its existence and their performance thereunder, 
the preliminary negotiations and the question of 
whether custom and usage in the insurance business 
has given meaning to the terms of the contract are all 
relevant to the interpretation of it and should enable 
the trial court to ascertain the meaning of the contract.” 


See also Barham v. Barham, 33 Cal. 2d 416 at 423; 202 
P.2d 289; Tanner v. Title Ins. &@ Trust Co., 20 Cal. 2d 814, 
823 ; 129 P.2d 383; Cottle v. Oregon Mut. Life Ins. Co., 60 Ida. 
628, 94 P.2d 1079; Williston on Contracts, Secs. 623, 629. 
Thus in Frank v. Bauer, 19 Colo. App. 445, 75 Pac. 930, the 
court said (p. 932): 
“* * * the parties themselves construed the contract in 
this respect by paving rovalty upon the value of the ore 
at the smelter, Jess smelting charges. They thus defined 
the meaning of the words ‘mint or smelter returns,’ and 
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this interpretation, in the absence of other evidence, we 
are justified in accepting.” 


(1) Boise Purification Plant. 

Without any objection as to admissibility extrinsic evi- 
dence was introduced as set forth in the above statement of 
facts as to the erection by Bradley of its own purification 
plant in Boise. Tungsten concentrates derived from the 
ordinary mining process at the mining properties were 
processed through this plant at Boise in order to make them 
marketable. This operation continued from 1943 to 1945. 
The testimony is clear and uncontradicted that the type of 
treatment at the Boise Purification Plant was beyond the 
ordinary treatment processes normally applied by mine 
operators. 

Bradley deducted its costs of operating this plant before 
calculating appellant’s royalty on the proceeds. Its account- 
ing to United showed exactly what it did, and appellant 
accepted the practice and accounting as proper (R. 142, 145, 
152). This was, as has been shown, the basis of accounting 
under the “net smelter returns method”. 

This clearly demonstrates that United did not consider 
itself entitled to royalty on that part of the “amount paid 
by any purchaser” which was due to added value created by 
Bradlevw’s activity and expenditures not within the ordinary 
treatment processes of a mining operation. This practical 
construction of the contract by the parties’ conduct occurred 
after the 1941 contract. It continued for a two vear period 
and before the erection of the Yellow Pine Smelter by Brad- 
ley at the property. 

The whole Boise Purification Plant picture and account- 
ing methods unquestionably show the conduct of the par- 
ties hearing on the construction of the contract as to the 
royalty provisions, and the propriety of Bradley’s dedue- 
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tion of smelting charges and accounting to United on a net 
smelter return basis as to concentrates processed at Brad- 
ley’s Yellow Pine smelter. 


(2) The 1950 Contract. 

As set forth in the statement of facts, the parties entered 
into an agreement on July 20, 1950 (R. 337-381). The un- 
contradicted evidence (R. 173-175), particularly as to re- 
citals shows that the “royalties due” to appellant for the 
particular period mentioned were computed according to the 
net smelter returns method. 


(3) No Objection to Computation of Royalties for Approximately 
Two Years After Smelter Construction. 

The record is uncontradicted that no one representing 
United ever objected to the method by which Bradley had 
been computing royalties on materials that went through 
the Yellow Pine smelter, i.e., on the net smelter returns 
method—for a period of approximately two years (R. 178, 
iD): 


VI. 
THE CONSTRUCTION OF A CONTRACT IS PRIMARILY THE 
FUNCTION OF THE TRIAL COURT. 

The function of an appellate court is merely to review 
such construction of a contract, not to act ab initio. After 
the introduction of evidence at a trial, the District Court 
reached a construction. On appeal from that judgment, this 
Court’s task is to determine whether the evidence adduced, 
added to the face of the contract, was sufficient support for 
the decision, and to determine whether or not the findings 


are “clearly erroneous.” 


(15) Rule 52(a) Federal Rules of Civil Procedure. 
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As said by this Court in Hycon Manufacturing Company 
v.H, Rochw Soms, 219 2d) 355, ooo (Seine) 

“No authority is given except to District Courts to 

make new findings of fact. Presently our sole function 

* * * is to re-examine judicially, criticize and set aside 

if ‘clearly erroneous’. The existence of the basis of fact 

in documentary form or in agreed statement of the 

parties does not transmute such propositions into ques- 
tions of law.” 


In Arnstein v. Porter, 154 F.2d 464, 474 (2 Cir.), it was 
said that one must not 


“convert an appellate court into a trial court. The 
avowed purpose of those who sponsored the summary 
judgment practices was to eliminate needless trials 
* * * In the attempt to apply that reform—to avoid 
what is alleged to be a needless trial in a trial court— 
we should not conduct a trial in this court. Where the 
facts are thus in real dispute, it is our function, after 
atrial in the lower court, to review its legal conclusions 
and, with reference to its findings of fact, to determine 
not whether we would ourselves have made them, but 
merely whether they rest on sufficient evidence im the 
record * * * in reviewing a judgment * * * ours must be 
a limited function. This is not, and must not be, a trial 
court. Such a court has a duty more difficult and impor- 
tant than ours.” 


Construction of a contract with the aid of extrinsic evi- 
dence is a matter of inferences. Inferences are themselves 
facts, and a trial court’s findings thereon, lke any other 
findings, are controlling unless clearly erroneous. Walling 
v. General Indusiries Co., 330 U.S. 545, 550; Tenmani v. 
Peoma & P.U. Ry. Co., 321 U.S. 29, 35. This Court hast ana 
that ‘any attempt on the part of the appellate court to draw 
an inference of fact [contrary to one not clearly erroneous] 
constitutes a ‘ursurpation of the province of the trial 
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eourt’”. United States v. Fotopulos, 180 F.2d 631, 635 (9 
win) and’ see i sttle of Bristol, 23 Cal. 2d 221, 143 P.2d 
689, and state of Itule, 25 Cal. 2d 1, 152 P.2d 1003, where 
it is said that an appellate court may not supplant the trial 
court’s interpretation of a contract where extrinsic evidence 
has been received which permits diverse inferences. 

The Supreme Court’s Advisory Committee praises this 
Court’s decision in Quon v. Niagara Fire Ins. Co. of New 
Work, V0 F.2d 257 (9 Cir.)* where it was aptly said: 

“The writing under these circumstances inust be 
viewed in its setting together with all the other evi- 


denee in light of the credibility accorded the witness. 
Here the writing is one of the collateral facts. * * *” 


“Under such circumstances, the use of the cliche that 
the appellate court is in as good a position as the trial 
judge to construe a writing is futile. The maxiin is not 
true, as often happens with stereotyped sayings, in this 
situation. Here the construction entered into a finding 
of fact which cannot be set aside unless clearly errone- 
ous. In attributing wmperative wmfluence to a writing, 
courts would be reverting to the authoritarian doctrine 
of medieval scholasticism, Wigmore’s language made 
a destructive criticism of this view: ‘* * * a writing is, 
of itself alone considered, nothing,—simplv nothing. It 
must take life and efficacy from other facts, to which it 
owes its birth; and these facts, as its creator, have as 
great a right to be known and considered as their crea- 
ture has. * * * There is no magic in the writing itself. 
It hangs in mid-air, incapable of self-support, until 
some foundation of other facts has been built for it.’ 
9 Wigmore on Evidence, 3rd IEd., 5.”2" 


(16) Report of October 1955, p. 538, comment under proposed 
amendment to Rule 52. 


(17) Numerous other decisions of this Court can be cited on the 
limited function of an appellate court. E.g., Waialua Agr. Co. v. 
Maneja, 178 F.2d 603; Helbush v. Finkle, 170 F.2d 41; Paramount 
Pest Control Service v. Brewer, 170 F.2d 5538; Jacuzzi Bros. v. 
Berkelcy Pump Co., 191 ¥.2d 632, 637. 
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property included a evanidation plant to produce gold bul- 
lion to be sent to the U.S. Mint. 

Prior to 1939, the property was known to contain mercury 
(quicksilver or cinnabar). Again the record shows that the 
cmnabar ore is not sent to a smelter—the crushed ore is 
merely roasted or furnaced to produce the metal mercury 
(quicksilver). 

The evidence has shown that, in the industry, “mining” 
is understood to include every step from the extraction of 
ore through crushing, milling, concentrating and some 
simple treatment processes. But it has never been deemed 
to include smelting. As reflected in the 1959 Internal Reve- 
nue Code, and as testified to, the miner commonly owns and 
operates a mill and concentrator, but he almost never owns 
or operates the smelter. Crushing and concentrating are 
“ordinary treatment processes normally applied by mine 
owners or operators in order to obtain the commercially 
marketable mineral product.” Smelting is not. 

Section 114(b)(4)B of the Internal Revenue Code of 
1939" specifically defines income from mining property in 
reference to depreciation and depletion allowances. The 
parties discussed depletion prior to execution of the 1941 
contract. We quote: 


“As used in this paragraph the term ‘gross income from 
the property’ means the gross income from mining. The 
term ‘mining’, as used herein shall be considered to 
include not merely extraction of the ores or minerals 
from the ground but also ordinary treatment processes 
normally applied by mine owners or operators im order 
to obtain the commercially marketably mineral product 
or products, and so much of the transportation of ores 


(19) We quote the Internal Revenue Code of 1939 because it was 
the text in effect when the contract was made. The comparable provi- 
sions of the Internal Revenue Code of 1954 are in Section 613(c) and 
are the same exeept for paragraphing. 
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or mnerals (whether or not by common earrier) from 
the point of extraction froin the ground to the plants 
or mills in which the ordinary treatment processes are 
apphed thereto. * * * The term ‘ordinary treatment 
processes’ as used herein shall imelude the following: 
* * * (iv) in the case of lead, zinc, copper, gold, silver, 
or fluorspar ores, potash, and ores which are not cus- 
tomarily sold in the form of the crude mineral product 
—crushing, grinding and beneficiation by concentration 
(gravity, flotation, amalgamation, electrostatic, or mag- 
netic), cyanidation, leaching, crystallization, precipita- 
tion (but not imcluding as an ordinary treatment 
process electrolytic deposition, roasting, thermal or 
electric smelting, or refining), or by substantially 
equivalent processes or combination of processes used 
in the separation or extraction of the product or prod- 
ucts from the ore, including the furnacing of quick- 
silver ores.” 


The simple fact is that a pound of metal content in a mass 
of concentrates is not worth the same as a pound of refined 
metal as it comes from a smelter. The value of the refined 
metal is composed of two elements, (1) the value taken from 
the mining property, and (2) an additional value imparted 
to it by the smelter in refining it at the cost of labor, power, 
supplies and investment of capital. 

The words “net revenue from the properties” or “values 
from the properties” cover element No. 1. They cannot 
include element No. 2. 


(2) Purpose ef Net Revenue Provision. 

The record now shows the emphasis on a market—the 
sourees of revenue on which royalties would he computed. 
As has been shown, the market is sometimes a mint and 
sometimes a smelter. It is also uncontradicted that the “net 
revenue” clause has and was intended to have a “catch-all” 
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application to various situations where smelimg is not 
involved. 

It will be recalled that in the Fall of 1941 and prior to the 
execution of the December 31, 1941 agreement, substantial 
sales of unsimelted tungsten concentrates were made to pur- 
chasers and consumers. It is now clear from the record that 
under the circumstances the parties were defining a market- 
ing situation which did not involve the smelter process. 
The emphasis on the market is also seen in the contract 
itself (R.17, 1S) where the sources of revenue are referred to 
three different times as “smelter, market or mint.” 

The circumstances as to how the “net revenue” clause was 
placed in the contract and the reasons therefor have already 
been set forth in reference to the uncontradicted testimony. 
The parties at the time knew of the various materials ex- 
tracted from the properties that would not have to be sub- 
jected to the “extraordinary” process of smelting, 2.e., “awe 
were hunting for a clause that would cover products that 
would not go to a mint, such as gold bullion, or sulphide 
concentrates that would go to a smelter.” 

Certain closely analogous situations may be noted. In 
Helvering v. Bankline Oil Co., 303 U.S. 362 (reversing this 
Court), the Supreme Court refused to allow a percentage 
depletion based on the entire proceeds from the sale of 
casinghead gasoline. Only part of the value came from the 
“mining”. The rest was from refining.”° 


(20) Danciger Oil ete. Co. v. Hamill Drilling Co., 171 S.W. 2d 
321, 141 Tex. 158, ‘‘involved the eonstruction of an oil and gas min- 
ing contract’’. Buying an oil lease interest, Danciger promised to 
pay a eertain percentage ‘‘of all the oil, gas, easinghead gas and 
other minerals produced, saved and marketed * * * from the prop- 
erties * * * free and clear of operating expenses * * *’’ Then Dan- 
eiger built an absorption of distillation plant on the premises to 
separate the gas into its component parts. The issue was whether 
the rovalty was to be paid on the reeeipts of the products manutfac- 
tured from the gas, without any deduction for the cost of processing 
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VIII. 
THE NET SMELTER RETURNS PROVISION 


At the outset, we saw that the issue of contract construc- 
tion 1s this: 

Is United to get the same rovalty when the concen- 
trates go through a smelter owned by Bradley on the 
premises as if they went through an independently 
owned smelter, or 7s tt to get a greater royalty merely 
because the smelter is owned by Bradley? 


(1) United's Construction Writes Words into the Contract. 


Under Bradley’s interpretation, the word “smelter” in 
the phrase “net smelter returns” encompasses any smelter. 
United’s construction writes into the phrase the words “‘in- 
dependently owned” or ‘“‘third party owned” so as to make 
it read “net independently-owned smelter returns”. The 
contract defines “net smelter returns” thus (R. 17): 


“By net smelter returns, as used herein, is meant the 
amount received from the smelter from any and all 
ores, concentrates, metals or values shipped to a 
smelter, it hemg understood that the smelter will de- 
duct its normal smelting charges and charges for rail- 
road freight from Cascade, Idaho, to said smelter shall 
also be deducted.” 


United’s construction changes the phrase “amount received 
from the smelter” to the phrase “amount received from any 
independently owned smelter”. 

This Court’s opinion also writes in words, by saying that 
the “net smelter returns clause” is ‘by its terms * * * lim- 


the gas into gasoline and other products. The Supreme Court of 
Texas, reversing the lower Courts, held no, stating (p. 322) that the 
royalty owner was not entitled to a share of the values added by a 
manufacturing process. 

To the same effect is Armstrong v. Skelly Oil Co., 55 F.2d 1066 
(a Cir.). 
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ited to situations where the ‘amounts are received [by Brad- 
ley] from [outside] sinelters.’” Those words in brackets 
are not in the contract. 

In Union Oil Co. v. Union Sugar Co., 31 Cal. 2d 300, 188 
P.2d 470, the trial court had held that on its face a contract 
ealling for certain action should be read as if it contained 
the words “in any event”. The Supreme Court of California 
reversed, observing (p. 306): 

“Once something had to be read into a contract to make 
it clear, it can hardly be said to he susceptible of only 
one interpretation. It would have heen error for the 
trial court to read something into the contract by 
straining ‘to find a clear meaning in an ambiguous 
document, and having done so exclude the extrinsic evi- 
dence on the ground that as so construed no ambiguity 
exists.’ (Body-Steffner Co. v. Flotill Products, 63 C.A. 
2d 900, 002 [147 P? 2d ck ).)” 


(2) United's Construction Makes the Enfire "Net Smeifer Return” 
Clause a Superfluity. 

United contends that no smelter charges are deductible 
where Bradley owns the smelter because it is the “net reve- 
nue” clause that then applies. The reasoning behind this 
contention is that where Bradley owns the smelter it “re- 
eeives” nothing from the smelter and so there are no 
“smelter returns”, 

But this construction reads the “net smelter” provision 
completely out of the contract as wholly superfluous. 

Extracted from their matrix in industry usage, the 
phrases ‘smelter charges” and “net smelter returns” con- 
note that a commercial or independently-owned smelter 
engages in the business of performing a service job for 
which it charges a toll or fee, returning to the owner of the 
concentrates the refined material less the charge for the 
service of refinmg. But the extrinsic evidence shows the 
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custom that independent smelters do “not charge a fee for 
performance of a service” and that, instead, they buy the 
eoncentrates and pay a purchase price. The concentrates 
become the property of the independent smelters (Finding 
XII, R. 44). 

Thus what is “received” from an independent smelter 
is simply revenue. If the “net smelter returns” clause is 
confined to independently owned smelters, that clause be- 
comes a superfluity, for it adds nothing whatever to the 
“net revenue” clause, quoted above. ixactly the same reve- 
nue would be paid to United under the “net revenue” clause 
on concentrates going to an independent smelter as under 
the “net smelter returns” clause. But it is elementary, in 
every common law jurisdiction, that 


“The whole of a contract is to be taken together, so as to 
give effect to every part, if reasonably practical, each 
clause helping to interpret the other.” (Cal. Civ. Code, 
See. 1641. Cf. Restatement of Contracts, See. 235 (c)).*" 


In order, then, for the “net smelter returns” clause to 
have any office or function, it must apply to a smelter owned 
by Bradley. 


(3) United's Construction Writes Out of the Net Smelter Return 
Clause a Significant Part. 


Let us quote again the “net smelter return” clause. It 
feads (i. 17); 

“By net smelter returns, as used herein, is meant 

the amount received from the smelter from any and all 

ores, concentrates, metals or values shipped to a 


(21) Aceord: 3 Williston on Contracts 1779 (Rev. ed. 1936) ; 3 
Corbin on Contracts 100 (1951); Bratton v. Morris, 54 Ida. 748, 
37 P.2d 1097, 1100 (1934) ; Molyneux v. Twin Falls Canal Co., 54 
Ida. 619, 85 P.2d 651, 653 (1934); Caldwell State Bank v. First 
Nat. Bank, 49 Ida. 110, 286 Pac. 360, 362 (1930). 
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smelter, i¢ beig understood that the smelter will 
deduct its normal smelting charges and charges for 
railroad freight from: Cascade, Idaho, to said smelter 
shall also be deducted.” 


Note the words, “it being understood that the smelter will 
deduct its normal smelting charges”. If the “net smelter 
returns” clause applies only when the sinelting is done by 
an independent smelter, these words are superfluous, for the 
amount received from the smelter is what it will pay. /ts 
“deductions” would not be in the control of the parties. 

The extrinsic evidence shows how these words got into the 
contract.” In 1939 the parties entered into an option agree- 
ment, in which the ‘net smelter clause” first appeared. At 
that time the parties contemplated the possibilty of a 
smelter on the property, for the sane option agreement, in 
the very sentence preceding this definition of net smelter 
returns, refers to the possibility of “local reduction of the 
concentrates.” Karly drafts contained the clause “it being 
understood that the smelter will deduct its smelting 
charges”. This addition, as to “normal” smelting charges, is 
appropriate to the situation of a smelter operated by appel- 
lee. And this is underscored by the fact that the early drafts 
did not contain the limiting adjective “normal” before 
“smelter charges”. The final insertion of the word “normal” 
was to protect appellant against appellee charging for 
smelting more than independent smelters were accustomed 


(22) ‘‘A eontraet may be explained by reference to the eireum- 
stanees under whieh it was made * * *’’ (Cal. Civil Code, See. 1647). 
‘Wor the proper eonstruetion of an instrument, the eireumstanees 
under whieh it was made * * * may also be shown, so that the judge 
be plaeed in the position of those whose language he is to interpret.’’ 
(Cal. Code of Civil Proeedure, See. 1860). These provisions are not 
merely California law, they are law generally. Restatement of the 
Law of Contracts, See. 285(d) ; 3 Williston on Contraets 1780 (rev. 
Ed. 1936); 3 Corbin on Contracts 17 (1951); Rudeen v. Howell, 
71 Idaho 365, 283 P. 2d 587, 589 (1955) and eases eited therein. 


— 
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to do in the industry. This is completely borne out by the 


record. 


Judge Mathes, we subnut, has aptly summarized the sig- 


nificance and application of the net royalty clauses (R. 250) : 


(4) 


“Tt is my view that the Plaintiff’s construction would 
read the net smelter returns provision out of the con- 
tract, since the net revenue clause is general and 
covers everything not otherwise covered. If the net 
revenue clause is not the general catch-all then there 
is no explanation for having the mint and the smelter 
returns clauses in the contract, they are specific and 
apear to limit or control the general,—by the net reve- 
nue is meant the amount paid by the purchaser from 
the sale of coneentrate, any purchaser. It is broad 
enough, as pointed out this morning, to cover whatever 
is covered by the net mint returns and whatever is 
covered by the net smelter returns. In any event, the 
plaintiff’s construction would read out of the net 
smelter returns clause the phrase, it being understood 
that the smelter will deduct its normal smelting charge 
and charges for railroad, freight, and so forth,—it 
wouldn’t read out the freight provision, of course, but 
it would read out the smelting charge provision, or it 
would necessarily read into the clause the words ‘third- 
party owned smelter’, or something of like effect. If 
the smelter was not owned by one of the parties to the 
contract then it had to be a third-party owned smelter.” 


in Industry Usage "Net Smelter Returns Received'' Means 
Returns "Realized". 


United has contended in this case that the “net smelter 
clause” refers to ‘net sinelter returns received”, that the 
word “received” connotes payment by a third party, and 
therefore that the “net smelter” clause is not applicable to 
a smelter owned by appellee. And that is also suggested in 
this Court’s opinion of May 15, 1956. 
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We therefore note a contrast on the face of the writing 
that calls for explanation by extrinsic circumstances. The 
three definitions, of “net smelter returns”, ‘net revenue” and 
“net mint returns”, appear consecutively (R. 17). Net reve- 
nue is defined as “the amount pard by any purchaser”; net 
mint returns are defined as “the amount paid” by a mint. 
Thus where the parties meant to refer to a purchase price 
paid by a third party, they knew how to say so explicitly. 
Yet, in the same context, in speaking of smelter returns, they 
do not say “amount paid by the smelter”. They say “amount 
recewed from the smelter.” The deliberate change in lan- 
guage must and does have a significance. 

The explanation of the significance here, as elsewhere, lies 
in industry usage. 

As long ago as 1898 and 1903, in Colorado, it was held 
that “smelter returns” in a royalty contract mean “return 
from the ore, less the smelting charges.” rank v. Bauer, 
19 Colo. App. 445, 75 Pac. 930, 932.77 and in Afaloney v. Love, 
11 Colo. App. 288, 52 Pac. 1029, the court said of the words 
“net proceeds from all sinelter * * * and mill returns” 

“every miner and every person familar with trans- 
actions involving leases of mining property knows ex- 
actly what they mean. They mean that * * * charges for 


treatment are to come out of the gross mill or smelter 
values, and what is left is net proceeds.” 


In short, the uncontradicted evidence of industry usage 
shows that “net sinelter returns received” do not imply 
payment by a third party. The evidence is that these 
words are used in the industry to signify the net realization 
after smelting, whether by way of cash paid or credit given. 

In the past, United’s reasoning has been that where Brad- 


(23) The court there commented that evidence of ‘‘any custom 
defining the meaning of these words’’ would be admissible. 
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ley owns the sinelter it “receives” nothing from the smelter 
and therefore there are no “smelter returns”. The uncon- 
tradicted testimony as to the custom and usage in the 
mining industry fully refutes this reasoning (R. 129, 130). 

The stipulation by the parties (R. 426) as to the custom 
of accounting where the smelter and the mine are under the 
same ownership, we submit, gives complete validity to the 
manner of accounting followed by Bradley. 

It is uncontradicted that Bradley in its computation of 
royalties from the Yellow Pine smelter operation made its 
accounting to United on the same basis as an independent 
smelter—which actually resulted in a benefit to United (See 
the fully supported Findings of Fact, XLI at R. 61): 


“That the defendant has computed and paid royalties 
to the plaintiff upon products of the mine treated and 
processed by the defendant at the Yellow Pine Smelter 
on the same basis and utilizing the same treatment 
schedule, but without deducting freight charges, as in 
the case of identical concentrates shipped to outside 
smelters; the net effect being that plaintiff benefited 
in royalty payments when identical concentrates were 
smelted by the defendant at the Yellow Pine Smelter 
as compared with the hest arrangement that could be 
made with an independently owned smelter; and the 
plaintiff did not object to the payment of such royalties 
by the defendant upon the basis of ‘net smelter returns’ 
reall alee 


IDSG 
CONTEMPLATION OF BRADLEY SMELTER 
And now let us quote again the smelter royalty provision 
which is not mentioned in this Court’s opinion nor in 
United’s opening brief. Yet this is a kev clause in the light 
of the uncontradicted testimony (R.18). 


“Should a smelter or other reduction works he 
erected between the mining property herein conveyed 
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and Cascade, Idaho, then there shall be deducted from 
the net smelter or reduction returns a fair charge for 
trucking from the mine to such smelter or reduction 
works.” 


In the hight of the record, this paragraph would now read: 
“Should a Bradley sinelter be erected * * * there shall be 
deducted from the net smelter or reduction returns a fair 
charge tor mucking.» ~~. 

This is also the clue in the other net smelter returns 
provision—‘tt being understood that the smelter will deduct 
its normal smelting charge” i.e. whether the smelter is an 
outside smelter or owned by Bradley. 

The extrinsic evidence shows how these words got into 
the contract.2* It will be further noted that the contract of 
1941 contains a provision relative to trucking costs “should 
a smelter or other reduction works be erected between the 
mining property herein conveyed and Cascade, Idaho”. In 
that event “there shall be deducted from the net smelter or 
reduction returns a fair charge for trucking from the mine 
to such smelter or reduction works” (R. 18). The phrase- 
ology is noteworthy. It does not merely allow the deduction 
of a trucking charge; the deduction is to be from the 
“smelter returns”. 

Again, it is now clear that the smelter in contemplation in 
1941 was only a Bradley smelter. Thus, spelling out the pro- 
vision in the light of the uncontradicted testimony, the 
clause reads 


“* * * Should a Bradley smelter be erected * * * there 
shall be deducted from Bradley’s net smelter or reduc- 
tion-retuxns * * * «a faar charge for truchmmg * * * irom 
the mine to Bradley’s smelter or reduction works.” 


United’s claimed construction ts also contrary to the ad- 
mitted purpose im making the change in contracts. The pur- 


(24) See Footnote 22, supra. 
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pose of Bradley was to obtain a reduction of the 1939 con- 
tract royalty rates; the purpose of United in agreeing to 
lower royalties was to make it economically feasible for 
Bradley to mine low grade ore. United’s construction runs 
directly counter to the avowed reasons for the change to 
the 1941 contract (Finding XXVI, R. 52). 

We believe we need make no further comment on the un- 
contradicted testimony as to the construction of the contract 
by the conduct of the parties. 


CONCLUSION 


In this action a summary judgment for Bradley was re- 
versed by this Court and the case was remanded to the 
District Court for the specific purpose of a hearing of 
extrinsic evidence—offered by Bradley in its Petition for 
Rehearing and Modification—as “bearing on the meaning 
of the contract.” This Court’s direction was thereforethat 
a trial be had on the merits as to the construction of the 
contract subject to the rules as to admissibility. 

The record of uncontradicted testimony, we submit, goes 
even beyond Bradley’s offer of proof referred to in this 
Court’s opinion. Extrinsic evidence was introduced, re- 
was uncontradicted—and 


ceived as admissible testimony 
stands without rebuttal. It is submitted that the extrinsic 
evidence not only fully supports the findings and judgment 
but is clearly a “permissible aid” to the proper interpreta- 
tion of the contract, pursuant to the authorities cited herein. 


APPENDIX 


DISTRICT COURT COMMENTS FROM BENCH AFTER TRIAL 
AND ARGUMENTS OF COUNSEL 

The Court: The contract is admitted and the salient fea- 
tures that we are involved with are, of course, as set forth 
on pages 15 to 18 of the record on appeal, which is excerpted 
from Exhibit Seven here. 

We bear in mind that the contract was made in 1941 and 
the smelter built in 1949. Our problem here is to ascertain 
the intention of the parties as manifested by the writing 
when read in the light of the facts and circumstances in evi- 
dence surrounding execution. The controversy arises, of 
course, because the contract is unclear as apphes to this 
subsequently constructed smelter operation on the property, 
although admittedly the contract contemplated the possi- 
bility. It did not literally in so many words cover the contin- 
gency of the smelter on the property owned and operated 
by one of the parties to the contract. 

It is stipulated, of course, at Q on Page six of the Pre- 
trial Conference Order: “That, if under the terms of the 
contract, defendant, Bradley Mining Company, is entitled 
to make any charge or deduction for smelting ores in the 
Yellow Pine Smelter, the charges and deductions so made by 
Bradley Mining Company have been proper charges and 
deductions, and all settlements made with the plaintiff have 
been correct.” 

“Tf it is ultimately determined that the net smelter returns 
provisions of the agreement is applicable to the operations 
of the Yellow Pine Smelter for ores, concentrates, metals 
and values taken from the claims described in the agree- 
ment, then the settlement made by Bradley have heen cor- 
rect as to the minerals, ores, metals and value processed 


at the smelter.” 
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“That there is no dispute as to the meaning and interpre- 
tation of the net mint return clause of the contract.” That 
appears under Rh, at the top of page seven of the Pretrial 
Conference Order. 

I find that this contract was made by experienced mining 
people, including the principal draftsman,—I say prina@pal, 
at least it appears in the record to be a fair inference that 
Mr. Worthwine was the principal draftsman, and a party 
interested in the contract, and the performance of it as it 
turned out, so I find that the parties contracted with refer- 
ence to the practices and customs in the mining industry 
prevailing at that time and as they envisioned such might 
be over the vears. I think one significant fact that we may 
be inclined to forget at times, and one that should be kept 
constantly in mind, these parties envisioned this arrange- 
ment to last for ten centuries. That is a bold undertaking. 
I would hate to be called upon to envision what may he 
going on in the mining industry in the year 2000, much less 
the vear 2900 and something, nine centuries later, but it is 
admitted under 8, at Page seven of the Pretrial Conference 
Order: ‘That before 1939 and thereafter at all times mate- 
rial to this action, it was the practice and custom in the 
smelting industry for companies who own and operate 
smelters to also own and operate mines; that it was likewise 
the practice and custom in the industry for companies own- 
ing mines and also owning smelters to ship their mine prod- 
uce to their own smelters; that it was likewise the practice 
and custom with respect to owners of smelters and mines, 
to also lease mining properties from other independent 
owners, and send the produce extracted therefrom to their 
own smelters and to settle for the product so shipped on 
the same basis as such smelting companies would settle 
with independent or custom shippers; that it was a practice 
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and custom of the trade that where the ores treated came 
from mines owned by the owners of smelters, or came from 
mines leased and mined by the smelter owner or came from 
independent custom shippers, that the smelting charge and 
the cost of transportation of concentrates to the smelter 
were deducted to arrive at a net amount commonly referred 
to in the mining and smelting industries as net smelter 
returns.” 

Under T on Page seven it is stipulated: “That it is a 
matter of common knowledge and historically recognized 
in the mining industry that the milling of ores to reduce 
such ores to a concentrate form is a part of the mining 
process, and that the smelting of ores is not a part of the 
mining process.” 

There has been evidence of other customs and practices 
in the mining industry, that evidence stands uncontradicted. 
The other surrounding facts and circumstances siding in 
the interpretation are the 1959 agreement, Exhibit 5, and 
the provisions of that agreement, and it is uncontradicted 
that one of the purposes of the 1941 agreement was to reduce 
the amount of royalty required to be paid by the defendant, 
and, as it has been developed here in our discussions today, 
the defendant’s purpose to get a reduction in royalty, for 
obvious economic reasons the plaintiff was moved to grant 
it because the plaintiff’s purpose thereby was to induce 
defendant to a more intensive mining of the ores, particu- 
larly the low-grade ores on the property, or which might 
thereafter be found on the property. Having in mind again 
that this five percent arrangement was to last for a thousand 
years and even longer if paving values were found. As I 
have said before, it is uncontradicted that the possibility 
that the defendant might build a smelter at the site of the 
mine was discussed during the negotiations of the 1941 


4 Appendix 
contract, and it is admitted that under P of the Pretrial Con- 
ference Order at Page six: “That at the time of the execu- 
tion of the contract, December 31, 1941, there were no 
smelters located at Cascade, Idaho.” The contract itself, 
as was developed this morning envisages the possibility 
of a smelter near the mine and it was conceded in argument 
that that referred to the possibility that the defendant itself 
might build a smelter at or near the mining property. The 
provision in question appears at Page 18 of the Transcript 
of the record, and reads: “Should a smelter or other redue- 
tion works be erected between the mining property herein 
conveyed and Cascade, Idaho, then there shall be deducted 
from the net smelter or reduction returns, a fair charge for 
trucking from the mine to such smelter or reduction works.” 
I have already referred to the custom and practice with re- 
spect to the operation of smelters. The parties contracted in 
the light of that practice. There is uncontradicted evidence 
that tax problems were discussed during the negotiation of 
the 1941 agreement, including the problem of depletion, and 
it seems a fair inference that the parties did contract 
with respect to these tax problems existing and possibly 
contemplated for the future end, of course, it will be as- 
sumed that they contracted with reference to existing laws. 
The Internal Revenue Code of 1959 at that time, specifi- 
cally Section 114 (b) (4) (B) made provision for deple- 
tion allowances computed upon gross income from the prop- 
erty to mean the gross income from mining. The Statute 
defined the term “mining”, “to include not merely the extrac- 
tion of the ores or minerals from the ground but also the 
ordinary treatment processes normally applied by mine 
owners or operators in order to obtain the commercially 
marketable mineral product or products, and so much of the 
transportation of ores or minerals (whether or not by 
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connnon carrier) from the point of extraction from the 
ground to the plants or mills in which the ordinary treat- 
ment processes are applied thereto”, and then the statute 
proceeds and defines the ordinary treatment processes in- 
cident to mines, and states: “The term ‘ordinary treatment 
processes’, as used herein, shall include the following”, in 
the case of many minerals, including gold and silver, “which 
are not customarily sold in the form of crude mineral prod- 
uets,—cerushing, grinding and beneficiation by concentra- 
tion, such as gravity, flotation, amalgamation, electrostatic, 
or magnetic, cyanidation, leaching, crystallization, pre- 
cipitation (but not imcluding as an ordinary treatment 
process electrolytic deposition, roasting, thermal or electric 
smelting, or refing)”, and continuing “or by substantially 
equivalent processes or combination of processes used in 
the separation or extraction of the product or products from 
the ore, including the furnacing of quicksilver ores.” The 
statute thus attempts to define the ordinary treatinent proc- 
esses normally applhed by mine owners in order to obtain a 
commercially marketable mineral product. Of course, when 
when that product is obtained, that is the point at which the 
computation inust begin for the purposes of depletion, or to 
put it another way, in computing the gross income from 
mining an operator may not proceed beyond these ordinary 
treatment processes, or he may not count the income,—be- 
yond the ordinary treatment processes normally applied in 
order to obtain a commercially marketable product. Thus, 
in the case of Helvering v. The Bankline Oil Company, 303 
U.S., Page 262, that was a case in which the Court refused 
to allow the depletion based on the sale of the end product 
because that included some refining processes beyond the 
ordinary treatment processes normally apphed. 

In addition to the surrounding circumstances there is 
eertain conduet of the parties subsequent to the 1941 agree- 
ment, which throws light upon the intention of the parties, 
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and that is this question of the tungsten ore, the uncontra- 
dicted evidence is that the tungsten ore was subjected to a 
flotation process at the mine, and it is interesting to note 
that the flotation process is included among the ordinary 
treatinent processes by the mine owners in the statute that 
I just referred to of the Internal Revenue Code. These con- 
eentrates resulting were sold in the eastern market direct 
from the mine, reports were made, and royalty paid accord- 
ingly under the net revenue clause. Then there were certain 
tungsten concentrates that were sent to the defendant’s 
Boise purification plant, and with respect to those, the net 
sinelter return method of computing royalty was used. Then 
there is the question of recitals in the 1950 modification 
agreement, Exhibit Number 6, which appears at Page 69 
of the record transcript, in more particular the recitals with 
respect to May, 1950, royalty, which the uncontradicted 
evidence shows were computed according to the net smelter 
returns method. 

I find that the parties, having in mind that this agreement 
was to last for such an unusually long period of time, that 
they envisioned, not only the possible method of marketing 
the mine product from the property, but also the possible 
variety of the minerals which possibly would be produced 
and marketed in the future, including gold, silver, antimony, 
tungsten, quicksilver and so forth, and as I read the pro- 
visions in question and particularly the provision commenc- 
ing at Page 15 of the Transcript of the record, Exhibit 
Number 7, the 1941 Agreement, we first find that there isa 
five percent rovalty promise on all net smelter returns, net 
revenue, and net mint returns, as defined herein; and then 
over on Page 17 we find that net smelter returns are defined, 
net revenue is defined, and net inint returns defined. Then, 
reading on through the provision with respect to transpor- 
tation, we find that the parties refer to the three methods, 
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1 shall call them, handling returns. Referring to those 
methods as net smelter, market or mint returns. Smelter, 
market or mint,—net smelter, market and mint returns, 
smelter, market or mint, to which the same are trucked and 
so forth. The emphasis upon market is persuasive in the 
light of all of the other circumstances, that the parties have 
in mind here possible marketing methods, envisioning the 
possibility over the years, so they, as to anything market- 
able, in a condition to be marketed, the mint,—at the time 
they contracted the mint was the market. As to anything 
required to go to the smelter, the smelter was the market. 
As to other matters, as to concentrates, ores, metals or 
values, the net revenue provision was intended as a eatch- 
all,—another method of marketing direct from the property. 
In other words, by transporting the product directly from 
the mine to the mint whenever the quality would permit such 
a relatively simple operation; by sending it to the smelter to 
be processed in the customary way, and in the third place, 
by marketing ore concentrates and values direct to third 
persons from the mine, after the mining process had been 
eompleted. This evidence of custom and practice and other 
surrounding circumstances and subsequent conduct is not 
contradicted, nor is it otherwise illumined by any testimony 
from either Mr. Worthwine or Mr. Oberbillig. 

It is my view that the Plaintiff’s construction would read 
the net smelter returns provision out of the contract, since 
the net revenue clause 1s general and covers everything not 
otherwise covered. If the net revenue clause is not the gen- 
eral catch-all then there is no explanation for having the 
mint and the smelter returns clauses in the contract, they 
are specific and appear to limit or control the general,—bv 
the net revenue is meant the amount paid by the purchaser 
from the sale of concentrate, any purchaser. [t is broad 
enough, as pointed out this morning, to cover whatever is 
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There is no necessity under this view of the agreement 
to require an accounting and that will not be required. 

The Court will rule that each party bears its own costs, 
and the Findings of Fact and Conclusions of Law and 
Declaratory Judgment will be prepared by counsel for the 
defendant. 


* * *% % * *® * 


(Endorsed): Filed July 16, 1957 


